TPHKAPTIATCBKH IOPWINHYHENR IHCTUTYT JesfYBC
IHCTUTYT IPUBATHOI'O IMPABA | IIANIPUECMHUIITBA
AKAJAEMIT [IPABOBYX HA VK YKPATHM
KA®E/IPA BMBLIBHOTO MIPABA I [TPOLIECY
NPUKAPIATCHKOTO HALIOHAJBHOTO YHIBEPCUTETY
im. B. CTEGAHHUKA

MOEAHAHHS
YBJIYHO-IIPABOBHX TA
[IPUBATHO-TIPABOBIX MEXAHI3MIB
PETYJIEOBAHHSI TOCTIOJAPCHKHX

BIIHOCHH |

MATEPIA/TH BCEYKPAIHCBKOI
HAYKOBO-ITPAKTHYHOI KOH®EPEHIIT



BBK 67.01+66.01
YK 340.11:321.7
t1-70

MMocananus  uybaiuno-npasoBuX Ta n

" 3 PHBATHO-I b
MeXaui3mMiB pery;TioBaHHS rocroapeskux Biamocun: Matep. p:cz(;ﬁcl::
;fyx.-r}pamj koHdep. (19-20 wosra 2007 poky, ™ IBaHO:
PaHkiBCcbk). — M. IBano-®pankiscsk: BOHP 2 PB,
JeBJIYBC, 2007. - 319 c. By

}/ 3§|pHuKy TpejcTaBieHi  MarepianM  yyacHMKIB
BCEYKPAIHCLKOI HAYKOBO-MPAKTHYHOT KOH(epeHuii. Tesu srcTynis
MPHCBAYCH] MPOOIEMHHM HMTaHHAM BPETyIOBaHHS! rocnonapzcnx
BIAHOCHH, o§mym3auum HEOOXIAHOCT] 3abesneuenys
ONTUMANLHOTO i eeKTUBHOrO TOCAHAHHS npuaamo-npésoanx i
nyﬁnlqﬂo-llpaaosux 3acany  perymioBaHHs. B Hmx 3Haﬁ1;n1a
B{noGpauceHHx‘ FOCTPOTA Ta aKTYalbHICTh HAYKOBUX AMCKYCii ulo:m
PI3HUX acIieKTIB TEMH.

Marepianu HOCHTb LiHHI pekoMeHaauii  uio0
;,::;:gnaneum HAayYKOBHX JOCITKEHD, HOPMaTHBHOIO
BaHHA Ta MPaKT iH i
e PaKTUKH 3AIHCHEHHA TFOCTIONAPCHKMX Td HLUMX

. 3'61pi{m<. PO3paxoBaHMH  HA  HAYKOBLIB,  CTYy/EHTIB
acripantis, 'Q)axmum OpraHiB JIepaBHOIO YNPaBMiHHS, a Taxoxé
BCIX, XTO LIKABHTLCA MUTAHHAMM TIYMAYEHHS Ta B,aoc;(orxane
YKpaiHChKOro 3aKOHOaBCTRA. i

3a 3aranbHOK  penakui
3a s AKLICKO  Kawiuaata [OpUAMYHMX  HAVK
Conogis LI, = e

oo ﬂpyKyCTE:CH 33 pillleHHAM Buewnoi pamu Tpukapintcnkoro
PHAHYHOTO THCTHTYTY JIbBIBCbKOTO aepkaBHOrO yHinepciiery
BHYTpLuHIX cripas Bia 28.11.2007 poky npotokosn Nod '

© Ipuxapnateskamii opuamanuii incrnryt JunJIY B, 2007

MJAEHAPHE 3ACIHAHHA

Binnnk O. M.,

DOKMOp 10pUOUURUX HAYK, Npodecop,

npoghrecop kagheop 20cr00aPCLKOZ0 npasa

Kuigesioeo nayionaiviiczo ynigepcumeny iy, Tapaca [llesuenka

KOPIOPATHUBHI [TPABA: OKPEMI ACIIEKTH
BAOCKOHAJIEHHS MPABOBOI'O PET'YJIFOBAHHS

KopnopaTusHi npaBa — BIAHOCHO HOBA KaTeropis Maitka y cdepi
FOCMOZAPIOBAHHS, [OSBA Ta 3DOCTAHHS POJi AKOT 3yMOBJEHA LIMPOKMM
BUKOPHCTAHHAM  OCIOZAPCHKMX TOBApUCYB (3 AKWMH, BiacHe, i
[I0B’S3y€ThCA B  KpaiHaX pO3BMHECHHX PHHKOBHX BIAHOCUH MOHATTA
KOPHOPAaTHBHHX ~TNpaB) Ta IHIIKX TOCHOAAPCHKAX oprapizauiffl gk
KOPIOPATUBHOTO, TAK i yHITAPHOTO THITY.

PerynioBaHHA  KOPTIOPATHBHUX ~ BiAHOCHH B Pi3HUX  aKTax
3aKOHOKABCTBA, Hacamiepen B ['ocrmonapebkoMy Koaekci YKpainu (TK) [1)
ta IlusinbuoMmy xoaexci Vipainm (LK) [2] - noci 3nofoneHHa TeMa 3
OrsiAY Ha HasBHICTh B LIMX KOJEKCAX Koni3iitHux nosoxkens. OCKinbKH B
MeKaxX OJUHieT CTATTI BUCBITANTH BCi OB’ A3aHi 3 Hiero npobneMolo mHTaHHS
0BOJ CKIaIHO, AOBENCTHCH OGMEKHTHCS NBOMA ACMEKTaMU TPABOBOTO
peryosaHHs KOPIOpPaTHBHEX BIAHOCHH, a came: 1010 1) cniBBiIHOWICHHA
MOHATH ,,KOpriopaTnBHi fpasa” (CT. 167 'K Vkpainu) Ta ,yuacTe B
vopapuctsi” (cr. 100 LK Vipaium); 2) 3J0BKUBAHHA KOPTIOPATUBHUMHU
npasamu B KoHTekeTi cT. 126 TK.

By3HAYEHHS TOHATTA KOPIOPATUBHHX (paB MiCTATbCA B Pi3HAX
HOPMATHBHO-MPABOBUX AKTaX. Bignogiano zo I'K Ykpainu kopropatupHi
npaBa — ue ocobimBa Kateropia MakHa 3i crieniiuHUM  NpaBOBUM
PEKUMOM, AKWH, Ha xaitb, B 'K Gibli-MeHLI IPYHTOBHO BH3HAUCHO IHILC
1010 KOpropaTHBHMX npas gepikasn (ri. 18). B 4. 1 cr. 167 'K
3aKpINACHO MOJOKEHHS, 3riAHO 3 AKIM Kopnopamugii npasa — ue npasa
0cobu, uacTka sKOI BU3HAYAECTHCH Y CTATYTHOMY dousi  (maiini)
rOCMOAapehkol OpraHizalii, o BKIIOYA0TE NPaBOMOYHOCTI Ha YHacTsb L€l
0coby B YNpaBiHHi [OCMOAAPCHKOIO OPraHi3amicio, OTPHMAHHA neBHoOT
yacTkd npubyTky (AuBineHIiB) AaHOT opraizauii Ta akTUBIB Y pasi
TikBizauii OCTAHHLOT BIAMOBIIHO IO 33KOHY, @ TAKOK iHW nPaBOMOUHOCTI,
nepeabadeHi 3aKOHOM Ta il YCTAHOBIUM JIOKYMCHTOM.




3riano i3 3azonom ,[1po onoarkyBauHs npUGYTKY MiANPHEMCTE”
[3. m.1.8 c1. 1] mOHAITA KOPNOPATHBHYMX MPAB POIKPUBAETHCH JEIIO MMO-
iHwoMy (i HEKOPEKTHO 3 IOPHAMYHOI TOUYKHM 30pY, OCKUIbKH AKLEHT
poOHTHCT Ha ngHOMilmy CYTHICTb OO SIBHIUA): ,,KOPTIOPATHBHI NpaBa -
(IpaBO BJIACHOCT! Ha CTAaTyTHHE (oHa (kanitan) opuauunol ocodbu a6o ioro
HacTKy (mail), BKIOYAKOYY 1paBa Ha YNPaBAiHHA, OTPUMAHUS BLANOBIAHOT
4acTKH MpUOYTKY Takoi iOpPHAMYHOI 0COOM, a TakoX akTHBIB y pasi ii
JUKBINAUT BIANOBIAHO 10 YHHHOIO 3aKOHOAABCTBA, HE3AIEIKHO Bil TOTO, UM
CTBOpCHa Taka IOpUAMYHAZ 0c00a y (OpMi rocnonapchkoro TOBapycTsa,
MIINPAEMCTBA, 3aCHOBAHOTO HA BIACHOCTI OAHIET IOPUAMYHOT a00 dizHunof
0cobwu, ado B iHIKX OpraHizawiiiHo-ipaBoBUX (opmax”.

KopnoparuBHi npaea BUHMKAIOTH 3a3Buuaii B pe3ysbTari
MaifHOBOT y4acTi 0CO0H B rOCHONAapChKill Opramisauii KOPNOPaTHBHOTO uu
YHITAPHOTO THIy, MPOTE HC 3aBXKAM MOB’A3aHi 3 NPABOM BIACHOCTI Ha
Maiito (#oro yacTHHy) Takoi oprasisallii, OCKinbKH BKIaAM 1T 3aCHOBHUKIB
(3aCHOBHHUKA) Ta Y4ACHHKIB MOXYTh MEpelaBaTucs opraHizauii Ha PI3HUX
NpaBOBUX THTYAAX: #pasi Giacinocmi (rOCMOJAPCHKHM TOBApHCTBAM Ta
BHPOOHMYHM KOOIMEPATHBAM), Mpasi 20CROOAPCHKOZ0 Gidars (yHiTapaum
|_<omepuiﬁHnM MANPHEMCTBAM),  Hpasi  ONePamusHo20  YAPAGNiHHS
(ynirapHuM HexOMepUiiAMM, B T.4. Ka3eHHWM, MiANPHUEMCTBAM), npagi
KOPUCIYVGAHHA.

KniacuyHuM BapiaHTOM BHHMKHEHHS KOPNOPATMBHMX TIPaB, IO
BH3HAETLCA TAKMM 3 J@BHIX 4aciB B GarathoX KpaiHax CBiTy, € CTBOPEHHs
Ta/abo y4acTh B rOCIONAPCHKMX (TOPIOBHX) TOBAPHCTBAX.

LK Ykpaitu (sk i 3akon ,ITpo rocnonapeski ToBapuctsa” [4]) He
Ofiepye MOHATTAM »KOpriopaTHBHi mpaBa”. PazoMm 3 Tum, perymoioun
BUJHOCHHH  IUOAO  CTBOPEHHH, (YHKUIOHYBAHHA T4  [PUMAHHEHHS
rocrogapehbKuX TOBApUCTB, B LIK 10CHTL MIMPOKO BUKOPUCTOBYEThCA iH{LE
MOHATTA - ,y9aCThb B TOCTOJAPCHLKOMY TOBApHCTBI”. 3rajiaHi moHATTS
(,,qunoparuaui npaBzf” Ta ,,y4acTb Y TOCNOZAPCLKOMY TOBApUCTBI” €
CYMUKHAMH, NPOTE HE IAEHTHIHUMH 3a 3MicTOM). 3 Oryisiay Ha npobiemu ix
3aCTOCYBAHHA Ha MPakTUli (i Hepinko CrulyTYBAHHS) AOLINLHO MOPIBHATH
JeTabHi BU3HAUCHHS Ta/abo XapakTepueTHKY LMX MOHATh.

3riano i3 4.1 cr. 100 LK Vikpaiuu npaso yuacti y ToBapucTsi €
OCODUCTIUM HEMAUHOBUM RPABOM | HE MOJICE OKPEMO Nepedasamucs iHuit
OCOOL

PazoM 3 THM Npaso yyacTi B rocroaapchkOMy TOBAPHCTRI TiCHO
NOB’A3aHe 3 KOPIIOPATHBHUMH NPaBaMH, IO BHHUKAIOTH y 0COOH Y 3R°A3KY
came 3 ii y4acTio B TOBapuCTBi Ta MOXKYTh 32 CBOIM XapakTepom GyTw
Maunosuyu (y4acTh ¥ poanozini npubyTKy TOBAPHCTBA Ta HOTO MaiiHa y
4

pasi niksinauii) Ta wewadinosumu (NPaBo Ha Y4YacTh B YIpaBaidui
TOBAPUCTBOM, MPAaBO Ha iHPOPMaUi TPO MiS/ILHICTE TOBAPUCTEA). 3aKOHOM
Ta YCTAHOBYMM JOKYMEHTOM TOBAPHCTBA MOXYTb OyTH Bu3Hauesi i iHWi
KoproparusHi npasa. [Ipote HaBiTh uei wiacuyHu#i obCAT KOPIOPATUBHUX
npaB MPATAMAaHHHUIT He Oyib-AKMUM Y4YacHWKaM TOBApHCTBA (HAIPUKNE,
1paBo ydacti B po3noini npudyTKy akULiOHEpHOro TOBAPHCTBA BMHUKAEE
JMIe [miCHs NOBHOT CIaTH aKuioHepaMM akuiil | BIAMNOBIAHO — CTATYTHOTO
Kanitany TOBAapHCTBA; BKARAHWUK KOMAHAWTHOTO TOBAPUCTBA HE Mac npasa
vuacTi y BEAEHHI ClpaB TOBAapuUCTBa, AKUIO Homy He Oyno HaxaHo
BIATIOBIIHUX MOBHOB@XEHDL MOBHUMH Y4aCHUKAMU TOBAPUCTBA).

BH3HAIOUH Y4acTh B TOBApUCTBI OCOOMCTUM HEBINUYKYBaHUM
ripasom {cT. 100 LJK), 3akoHoaaseLb He BpaxyBaB KijbKa acleKTiB y4acTi B
TOBApPMCTBI:

~ TOCMOAApPChKi TOBAPHUCTBA 33 O3HAKOK IOMIHYBaHHA B HHX
MallHOBHX 4M OCOOUCTHX €JIEMEHTIB MOAUISIOTBCS Ha  hepcoHaibHi
moesapucmea (MOBHE Ta KOMAHAUTHE), OCOOKMCTA yHacTh B AIAILHOCTI SKMX
000B’A3K0Ba JUTA BCIX 4¥ YACTMHU YYACHHMKIB, Ta 06 '€OHaHHs Kanimailic
(akuioHepHe TOBAPUCTBO, TOBAPHCTBO 3 OOMEKEHOIO BiANOBIAANLHICTIO Ta
TOBAPMCTBO 3 MOJATKOBOIO BIAMOBIAAMLHICTIO), Y4acTh B SAKUX MOKE
0OMEKYBATHCS JIMILE CILTATCIO MaHOBOTO BKIALY:

- ydacTb B TOBapuCTBI (HaBiTh Yy MEpPCOHANBHOMY) 3a3BHYail
BHHUKAC B DPe3yJbTaTi BUKOHAHHA 0c000I0 MaiiHOBOro 000B’A3Ky repej
ToBapucTBOM (yuacti y (QopMyBaHHI CTATYTHOrO/CKNANEHOro KariTaly
TOBAPUCTBA), HA MiACTABI WOr0 BH3HAUACTHCA i HACTKA y4acHMKA B TAKOMY
Karitasnti;

- 3aKOHOJaRelb i B 3akowi , Jipo rocnojgapeski ropapuctsa” {4, m.
S 4. 1 er. 10, crari 28, 53, 69, 77], i B UK [2, n. 4 4. 1 ct. 116, crarTi
127, 147] 3akpinus npaBo y4acHMKIB HA Bin4y»KCHHs (BIACTYMICHHA) CBOEN
YACTKH, AKIIO L€ He 3a00pOHEeHO YCTAaHOBYMM JOKYMEHTOM TOBAPHCTBA.
nepeafayMBIUY B TOM jKe 4Yac /U4 akLiOHepa MpaBo MpoJaxy HalmexHUX
oMy akuiil ve3aneXxHo Bill [IONIOKEHS CTATYTy aKIiOHEPHOrO TOBAPUCTBA
(MOpAZOK UpOJaXy akuili i BUAMOBIAHO — HasBHICTE YW BIICYTHICTH
0OMEXeHb — 3aJIeKUTh Bill BUAY aKLIOHEPHOIO toBapucta') [1, cr. 81].

VyacTs B roCioLapCcbKOMYy TOBAPUCTBI HE3ANepeyHo € 0COOUCTHM
MpaBOM, AKe 3a3BUuail BMHMKAE B Pe3yibTaTi MaHHOBOI ywacTi ocoly B

! [pusariano y 38°43ky 3 UMM 3ragaTd AMCKYCIO LHOAO NOULILHOCTI 30epeelits
3AT B Vkpaiui Ta apryMCHTH OMOHEHTIB — 3a3BHuail NpeACTABHUKIB HHBLIICTHKY — 1020
oOMmexcenna npas akuwionepin 3AT ax sracHUKIB akuii Ha ix siauyxents [S. C. 140; 6, C. 406-
407; 7. C. 151]. wo seHo He Bianosiaae sumoram cr.100 LK Ykpainm.
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CTATYTHOMY/CKJIAIEHOMY KafiTaTi rocroJapchKore TOBApHCTBa, a “acTKa
fioro yyacHUKa € Takolo, M0 BIATYKYETHCS (PO IO CBiAYaTh i BIANOBIAHI
noyoxenHs HK).

Kopropatussi fpaBa fK 0ocoOIMBa Kareropiss MaiHa MOKYTh
BifuyKyBaTHCA Ta NEpeaBaTHCH Ha NesHMM Jac iRl 0co0i, sika Mae LisTH
Bin iMeHi BnacHMKa UMX TIPas Ha MiACTaBi BIATIOBIAHOTO MPaBOBOTO
JIOKYMCHTA — JIOBIPEHOCTI, TOTOBOPY AOPYHYEHHS Ha 3/1iHCHEHHA QYHKUIN 3
YNpaBNiHHS KODTIOPATHBHUMM  fpasamu nepxkasd Towo. Hepiako
nepeaacThest Ha MeBHu Yac MpaBo y4acTi B 3araibHMX 300pax i BiATIOBIAHO
— TONOCYBaHHA 32 MPUMHATTH pillleHb, BKTIOYEHUX [0 MOPAAKY ACHHOIO.
HemoonanHOKMM € MepejaHHs NpaBa Ha OTpUMaHHsA AuBiennis (AKuio,
CKaKiMO, 6aTbKH 0aKaIOTH MiIATPHMATH A0OPOCTY AUTHHY/AOUKY YH CHHA, HE
HaBAXKYHOYHCh BIICTYNMTH  CBOKD  HacTky B  CTaTYTHOMY
Kanitani/ckiageHoMy Maini TOBApHCTBA 3 OMISAY HAa HEPO3BaNIMBICTH
CBOTO HaIANKa).

JlocuTh aKTyajbHOK € npobneMa nepenaWHs IIpaBa y4qacTi B
ynpasiiHei ToBapHCTBOM Yy oOpMi ywacTi y BUKOHaBYOMY Opraki 4u
cnocTepeskHiif paidi (B rocnogapcbkux TOBapUCTBaX. M0 Haiexkarh J10
06’canans kanitanis — AT, TOB, T/IB), abo y BeneHHi clpaB TOBapHCTBa
(mepcoHanbHi TOBapuCTBa — 10BHE Ta Komamuthe). [lonibHa yyacts mae
6yTH ocobucmoro (38 BUHATKOM, SKIIO YYACHUK € HOPHIMYHOIO OCOOOK i
BIANOBIAKO -~ Ai€ Yepe3 CBOIX MPEACTABHUKIB), OCKINLKH 00paHHs yJacHuKa
A0 CKJamy OpraHiB 4M HOro y4acTh y BEOEHHI CTIPaB TOBAapHCTBA HEPINKO
NoB’si3aHa 3 Horo 0cOOUCTHMH HIJIOBUMH SKOCTAMH (1Ie TAKOXK CTOCYETHCSA i
NpeCTaBHKMKA YYaCHUKA — HOPUANHHOT ocobu). HesperyiboBaHiCTh LbOro
NMTaHHS Ha pIBHI 3aKOHYy KOMIIEHCYETBCS — BKTIOYEGHHSM BiATIOBLIHMX
0JI07KEHb JI0 YCTRHOBUOI'O IOKYMEHTA TOBAPUCTBA.

OcHoBHA BiZIMiHHICT NpaBa yuacTi B ToBapucTsi (cT. 100 LIK) Bin
kopriopatusHux npas (c1. 167 I'K) — ue ix Xapakrep: nepuie € ocobucTum
HEMaHHOBHUM PaBOM, a IPYTi — Pi3HOBMIOM ,,0e3TisiecHoro” maitna. 3sincu
il pi3HMUS B MOMUTHBOCTI YM HEMOXTHBOCTI BIIYY)KEHHS UMX Tpas:
ocobucTi npaBa € HEBIAUYKYBAHMMM, a MaifHOBI — Taki, IO MOXYTh
BinuyKyBatues i nepenasatues (xoua ni 8 ['K, #i B LIK Hemae mono wporo
BLAMOBIAHMX MOJOKEHB, 38 BEPCIEK 3ranaHnx Kojiekcis Ta 3akony ,,[1po
rOCIIOAAPChKI  TOBAapuCTBA”  BiIYYHKCHHIO/BIACTYIICHHIO  MiIArae
4acTKa/akuis).

Y 3g’s3Ky 3 UM XOYCTBCA HEBECTH  NOJOKCHHA cr. 1843-4
[lupineHoro komexcy Dpanuil [8] (wmpoko Binomoro sk Konekc
Harnoneona, xoua 3a 4aciB MpasiiHHEA OCTAHHLOTO OYIO MPUHHATO ¥ iHLli
kosekcy, B T.4. ToprosuitKomepuiliuuit), gxi cBiguwars Mpo npaso
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yHaCHHKa TOBAapUCYBA HA BIAYYHKSHHS KOPHOPATHBHWX npas: .Y BCIX
BHNAIKAX, KOAH NepeadadacTbea BIACTYIUIEHHS yHaCHHKOM KOPIOPaTHBHIX
npae ado ix BUKYI TOBAPKCTBOM, BAPTICTh 1IMX TpaB BHU3HAYAEThCH, ¥ pasi
CROpY, CKCepTOM, sKuil npusHadaerhed abo cropoHamyu, abo, 3a
BIICYTHOCTI MIDK HMMM 3TONM. YXBajJOK TONOBM Cydy, sKkuil Bupiuiye
MUTaHHA B NOPSAKY CTPOKOBOI 3MarajibHOI MPOLELYPH, HIO HE MiANATAI0ThH
OCKapIKEeHHIO".

AHajni3 3ragaHax [OJIOXKeHb  BITYH3HAHOIO  3aKOHOIABCTBA
CBIAYWTb 1IPO BAJK MPABOBOTO PEryJIOBAHHA KOPNOPATHBHMX BiIHOCHH
(HasBHICTL KOJI3IM, MPOrajMH, a TAKOX HOPM, AKI BAKKO BHU3HATH
AeKBATHUMHM CYUacHOMY CTaHY UWX BIAHOCHH), B T.4. IOAO MOKIJIMBOCTI
BiIUyIKEHHSI KOPIIOPATHBHUX 11PaB.

Jlpyruii acriext peanizauii KOpHOpaTHBHMX npas (Tak camo
BEJbMM aKTyaJlbHMM) — L€ 3710BKHBAHHA KOPNOpPATHBHUMM NpaBamu.
ITonoKeHHA LWOMO0 3JI0OBKUBAHHA UUMH npaBamu BincyTHi B I'K, HaToMicTh
mu 3naxoamumo B LIK (cr. 13) nonoxkeHHs wono 3a00poHU 310BAKUBAHHSA
UMBIMLHUMKM fipaBamMu. PazoM 3 TuM, y cdepi KoprnoparuBHMX BLAHOCHH
JI0BKMBAHHS KOPMOPATMBHWMHK [paBaMM — JOCHTb IOLIMPEHE SBHLIE.
BizomM0, 10 BTACHMKM 3HAaYHMX 33 PO3MIPOM TaKeTiB - aKuiif
BUKOPHCTOBYIOTH CBOT MOMIMBOCTI  (3N0BXKHMBAIOYH  KOPMOpATUBHAMH
npaBamH) y pasi 3arpo3n NPUAHATTS 3araibHUMHA 300paMH HEBUTUIHHX VIS
raxuX akuioHepiB pimedsb (B T.4. (OJ0 NepeoOpaHHs iX NpPeaCTaBHUKIB B
oprann ynpaeminus AT), He 3'ABASIOUMCL Ha 3arajibHi 300pH uu He
PEECTPYIOMHCh A8 ydacTi B HMX. B pesyibraTi yacTHHA aKiliOHEPHMX
FOBAPUCTE HE Ma€ 3MOTM NpOBECTH 3aranbHi 300pu i BlAMOBiAHO
BUPILIATH NUTAHHS, W0 HAJIEXKHUTH 10 TX BUISTIOUHO! KOMIIETEHLIT.

Petidepcmeo  (Heapy’kHi [ONJIMHAHHA/3MUTTA) — e OAuH
CYYacHuit Crocid 3M0BAMBAHHA KOPHOPATUBHHUMH IpaBamy, 10 HalyB
0cobnuBoi akTyanbHocTi B YKpaiHi uepes BiACYTHICTh aJEKBATHOIO
HOPMATHBHO-TIPABOBOIO ~ PEryJIOBAHHA, XOYa HU3KA 3aX0/iB  UIONO
anobiradsst  1boMy (B OLTbIIOCTI  BMMAZKIB HEraTUBHOMY)  sBHILY
nepenbavena BinnosinHnm Ykasom [TpesunesTta Ykpaiuu.

Pazom 3 TdM, HE MOXKHA 3amepevyBaTH BiACYTHICTH B
YKPAiHCLKOMY — 3aKOHOAABCTBI  OyIb-AKHMX  MPaBOBMX  MeXaHizmis
janoQiraHss 3TOB/KHUBAHHIO KOPMOpaTUBHUMH TipaBaMu Ta
pinnosizaasHocTi 3a we. Y. 6 cr. 126 T'K Vkpainu (i 3axon ,Ilpo
xonauHrosi kKommnauii B Vkpaini” [9, ct. 11]) nepexbauae cyGcumiapHy
BUINOBIMANBHICTE  XOJAMHIOBOT  KoMmamii  3a  3000B’A3aHHSIME
KOPTIOPaTHBHOTO ITANPUHEMCTBA Y pasi, AKILIO KOPHOpaTHBHE MiANPUEMCTBO
uepes  aii abo  Ge3disUIbHICT  XOMAMHIOBOT — KOMMNAHIl  BHABUTHCS
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HETUTATOCTIDOMOXKHMM ~ Ta Y  BCTAHOBICHOMY TIOPSIKY — BM3HACTHCH
GaukpyToM. [lpoTe caif 3ayBakuTH, U0 L€ JIHIIE OKPeMHMH BUIAROK
3IOBKUBAHHS KOPNOPATHBHUMU [IPABaMK, KM CTOCYETHCS XONAMHMOBMX
KOMIMaHii. 3aKoHOAABeUb 3ajiMIUMB M03a yBarow iHWUX ocid, 1o MarwTh
BiAMOBiAHMI 06CAT KOPHOPATUBHUX NPaB 1 MOXKYTb BILIMBATH Ha 3aJIeXKHE
BiJI HUX MITMPHEMCTBO/TOBAPUCTRO (B T.9. HA [UKOAY OCTAHHLOMY ).

3a Aesiki 3A0BMUBAHHA KOPTIOPATUBHUAMM nNpasamu nepexbaueHa
BiUMOBIAQNLHICTE 3aKOHOAABCTBOM TIPO 3aXHCT €KOHOMIYHOI KOHKYypeHuil
(ono  exoHOMiYHOT KOHUeHTpauil 30kpema), ipore Ginsbli-MeHw
YHIBEPCATBHUX TIONOXKEHb 100 [horo Hemae Hi B LK, ui B ['K, ni B iHuux
aKTax 3aKOHOIABCTBA.

[Tpagogi MexaRi3My 3anodiraHHs MOXIOHUM 3JIOBKHBAHHAM (B T.4.
y dopmi BiamoBianbHOCTI) pisHOMAHITHI 1 MOXyTh nepenlauarucs
cneuwianbHHMH  3aKkoHamu  (Hanpuiitan, 3akonoM . JIpo  axuiowepsi
TOBApPHCTBA”, IUTaHHA NPUHHATTA SKOI0 € 310001EHHNM BKe NPOTATOM 6-7
pOKiB), NpOTe 3aradbHi HoAokeHHA (B T.4. 3a00poHA 3TOBKHBATH
KOPMOPATUBHUMHU MpaBaMu) MatoTh MicTutucs B 1. [8 'K Ykpainn.

V 3B’A3Ky 3 BHIIE3a3HAYCHWM JOUIMBHO JOMOBHUTH AaHy IJIaBy
I'K crarreio 167-1 ,,BHKOpHCTAHHS KOPNOPATHBHMEX MPaB” Takoro 3MicTy:

1. ,,Ocoba, sxa BOjOJi€ KOPNOPATHBHMMH IpPAaBaMH, MOKE iX
BHKOPHCTOBYBATH Ha BIACHUI pO3CYl, AOTPUMYKOUHCH NPH LBOMY BHMOT
YHHHOTO 3aKOHOJABCTBA, YCTaHOBUOIC Ta BHYTPIMNHIX [HOKYMEHTIB
rocnofapcskoi  opramizadii, woxo #AKkoi BUHWKAIOTL Taki Mpasa, Ta
YTPUMYIOUHCH Bifl 3JI0BKABAHHS KOPHOPATUBHUMHM NPaBamH.

3nOBXHMBaHHA  KOPMOpPaTHBHMUMM  (paBaMy €  fake  1X
BMKOPHCTAHHA, IO 3IIHCHIOETBCA 3 METOIO TOpYHIEHHS npaR Ta/abo
3aBM@HHA  WKOAM  IHUIMM  yYyacHWKaM  KOPNOpPATHBHMX  BiJIHOCHH
(rocriopapcbkiif opramizauii, moao sKoi BOHM BWHHKAIOTh, il y4acHHUKaMm,
KPEeIUTOPaM), EKOHOMIMHI KOHKYpPEHLIT ToLI0.

2. KopnopaTuBHi 11paBa MOXYTh BiAMyXyBaThCA (BIACTYNAaTHCS)
Ta mepefaBatucs, AKWO iHIe He nepepbadeHo 3aKOHOM Ta YCTaHOBYHMM
JOKYMEHTOM  TOCMOAApehKOl  Opramizailii, IMOXO AKOI  BUHMKANOTH
KOpPropaTuBHi npasa.

IMopsimox  BimuyeHHS  (BIACTYmUIeHHS) Ta  MNepeiaHs
KOpropaT#BHUX Tpae abo X 4acTHHH, BCTAHOBMOETbCA LM Komekcom,
Husinbiuv koaexcom Yrpainu. 3axonoM ,,I1po rocnosapeski tosapuctea”,
HELLMM I 3aKOHAM K.

3. KopnopartusHi npasa, 0 nependavaloTs 0COBHMCTY Y4acTh B
rOCHOAapehKill opradizauil, WOR0 AKOT BHHHKAIOTH Taki npasa (y€acts y
BEJCHHI ClpaB, YYacTh B OpraHaX ynpaBiiHHS Ta KOHTPOMI, TpylIOBa
8

VUACTh TOINO) HE MOKYTh nepefasarucs iHumii ocobi, AKio iHme He
liepedayeHo 3aKOHOM Ta YCTAHOBUHMM JOKYMEHTOM Takol opraiizauii™,

JUTEPATYPA:
1. Tocnouapeskuit koaeke Yipainu / BBP YVpainu — 2003, —
No 8.~ Ne 19-20, Ne 21-22. - Cr. 144.

2. Uwmsinsuuit kogexc Ykpainu // BBP VYxpaimu — 2003. —
Ne 40-44. — Cr. 356.

3. ITpo onogarkyBaHus NpUOYTKY MANPUEMCTB: 3aKoH YKpaiHu
Bin 28.12.1994 p. (B peaaxuii 3axody Bia 22.05. 1997 p.) //
BBP Vkpaiun. - 1997. —Ne 27. — Cr.181.

4. Tlpo rocnoaapceski ToeapucTaa: 3akon Ykpainu Big 19.09.1991

p. // BBP Vkpaitn. — 1991. - No 49. — Cr. 682.

5. Komndikauis npusatHoro (umBinibHoro) npasa Ykpaind / 3a
pea. A. Josrepra. — K.: VKpailHCbKMil LEHTP NpPaBHUYMX
cryaii, 2000. - 336 c.

6. Ilpaso mnacHocTi B Ykpaini: Hasu. nocibuux / 3a pen.
0.B.JIzepu, H.C. Ky3neuosoi. — K., 2000. — 816 c.

7. lliepbuua O.B. [lpaBose craHOBUIIE aKUiOHEpiB 3a
sakoHoaaBcTBoM Ykpaiun. — K.: MOpinkom Imrep, 2001. -

160c.
8. I'paskmanckuit kogeke Ppanuny (Konexec Hanoseona) / Ilep.c
¢pann. B. 3axsaraee / Tlpemucrnosme: A. Jlosrepr,

B. 3axsaraes / [lpunoxeune 1-4: B. 3axsataes / OtB.pen.
A. Hosrept. - K.: Wctuna, 2006. — 1008 c.

9. ,JIpo xonaunrosi komnanii B Vipaini”: 3akon in 15.03.2006p.
/ BBP Vkpaitu. - 2006. — Ne 34. —- C1.291.

Hocik B.B.,

QOKMOp 10PUOUIHUX HAVK, DOYeHm,

doyenm Kageopu mpyooso20, 3eMenbHo20 ma exoN02INHo20 npasa
Kutgcorozo nayionanerozo yricepcumemy im. Tapaca [llesuenxa

MNPOBJIEMU 3ACTOCYBAHHS IMPUBATHOTIO 1
[IYBJIYHOTIO [TPABA B PET'YJIKOBAHHI 3EMEJIBHUX,
MPUPOJOPECYPCHUX TA EKOJIOTTHHUX
BIAHOCHH B YKPAIHI

3  OporofioumeHHAM | 3aKOHOZABYUM  3AKPIMJIEHHAM TIpasa
WIACHOCTI Ha 3€MJI0 YKPaiHCLKOTO HApoAy B8 HauioHaibHi npaBosii
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cuctemi Oyau 3akiazed! OPUANYHL OCHOBY IS HEPEXORY Bil MOHONOIT
AEpKABHOI BJIACHOCTI Ha 3eMIIO 10 MOCTYIOBO! TparcdhOpMaiil 3eMenbHIMX
BIAHOCHH Ha HOBHX iIEOJOTiMHMX i NPaBOBMX 3acazax. Onmak 3 NpHYRH
00’€KTHBHOTO 1 CyG’€KTHBHOrO Xapaktepy VYkpaiua posfoyuHaia, He
A0BOAAYY [0 JOTIHOTO 3a8EPILIEHNS, BIPOBAIKYBATH HA NIPAKTHLI YOTHPH
Pi3Hi 3a HANPAMKAMH, HACKIAKAMM, CHIOCODAMH, CTPYKTYpPOIO. MPABOBHMH
(opmMaMu  1OpHAMMHI  MOJENI PEryliOBAaHHS 3eMebHAX BUIHOCHH, SKi
CBOIMM ~ METOZONOTIMHHMH, OCHOBOTIONIOXHUMA 1  KOHLCTITYATbHUMH
3acalaMy WoNO0 3MIHCHEHHA mpaBa BNACHOCTI HA 3eMII0 YKPAaiHCHKOTO
Hapoay Ta BHKOPMCTaHHA 3emji a0 % cymepeudsiu ojHa omHid, abo x
n_ponouoaaﬂi HOBi HanpsMu pe(OPMYBAHHS i MPAaBOBOro perynoBaHHa
BLIHOCHH 3EME/IbHOT BIACHOCTL Ta BUKOPHCTAHHSA 3eMIli, IHUINX MPUPOIHHMX
PECYPCIB NepekpeciioBany panille po3noyari peopmadiiiti 3axomu.
llounnatoun 3 1990 poky, npaBose 3aGesneuenns y chepi
pedopMyBaHHs  3eMEIbHMX | MOB’S3aHMX 3 HUMH  MAlHOBHX,
TNPHPOIOPECYPCHIX NPABOBITHOCHH 3AIHCHIOBANOCS HA OCHOBI CREeLiabHUX
3aKoHiB, 3eMensHMX Komekcis 1990-1992 poxis (pani — 3K), Boauoro,
Jlicosoro kozmekcis, Kojekcy 3axonis npo mampa, Iloctanos BepxoBHol
Panu Vipaiuu, Yxasis [lpesuaenra Ykpaiuu, Tekperis Ka6inety Minictpin
Ykpaity, iHmnx HopMaTuBHux okepen. lpu uwomy 0 noyarky 2004 poky
HOPMH LIMBITBHOTO 3aKOHOAABCTBA HE 3ACTOCORYBATMCS 0 PEry.lOBaHHS
pedopmalLifHaX 3eMeIbHUX, MPUPONOPECYPCHUX Ta €KOMOTIUHIX BiZHOCHH,
32 BHKIOYCHHAM THX MAMHOBHX BilHOCHMH, AKi BMHMKAmM i opraHiyHo
NOEAHYBANUCS 3 CYCTUIbHHMH BIZHOCMHaMH y cdepi BHKOpMCTaHHS Ta
OXOPOHH 3eMTi, MPUPOTHUX PECYPCiB, OXOPOHHU HOBKiMLIS {(BiMmIKOAYBAHHA
HIIKOAH, NEpexid fpaa BracHOCTi Ha OyaiBai i cmopyawm Ha 3emenbHuX
HiAsHKAX, CHAAKYBAHHS 3eMENbHUX ILISHOK, MPUTATHEHHS 10 LIKBIILHOT
BIANOBIZANBHOCTI 33 TMOPYIIEHHS  3eMENBHOIO. OPUPOLOPECYPCHOTO,
CKOJIOI4YHOT0 3aKOHOAABCTBA TOWO). [ToAcHioeTses e ThM, mo LusineHui
konekc VPCP 1963 poky (ct.2) 3axpimmoBas iopuauyHy Mmozenb
PO3AUTEHOTO  TPABOBOTO PETyITIOBAHHA MAMHOBHX BIAHOCHH HOpPMaMH
UHMBUILHOTO 3aKOHONABCTBA, @ 3€MENLHHUX, JTICOBMX, MiPHUYMX, BOAHHX -
BIAMOBIAHO HOPMAMH 3EMENBHOIO, JICOBOrO, BOAHOTO 3aKOHOAABCTBA |
3AKOHOMABCTBA MPO  Haapa. MeTOmoJOris JMOKTPHHM  PaasHCBKOIO
UMBLILHOTO i 3eME/IBHOIO 1IPaBa Ta 3aKOHOTBOPEHHS i NpaBO3acTOCYBAHHS
DasyBanacs Ha TOMY, IO CYCHLTbRI BiTHOCHHH Y cepi BUKOPUCTAHHS 3eMTi
TR IHWHX NPUPOAHNX PECYPCIR MAIOTh BUKTIOWHO myGtisnwii XapakTep,
OckiibkH 3rinHo 3 ekpetom ,,[1po semmo” sig 25 xoBTHs 1917 POKY BcA
3emiig m_iumi npupoaHi pecypeu Gynu HauioHamizoBami i nepedypasin y
BUKITIOYHI T BIACHOCTI IEpIKaBH.
10

[Ticas nporoNoOWEHHs HE3aeKHOCTI YKRpaiHu 1 MeTOZ0NoriuHi
OCHOBM perymiOBAHHS MaMHOBMX T4 3EMENbHUX | APHUPOXOPECYPCHMX Ta
CKOJIOTIYHHMX TpaBOBIAHOCHH Bidpasy He Oyau 3miveni. Tomy npaBope
peryoBaHHs MalHOBHX BIIHOCHH, WO BHHUKAMU DU pO3AepiKaBleHHi i
npdBaTM3auii MaiiHa Ta UIMICHUX MaifHOBMX KOMIUIEKCIB Y BCIX Tamy3ax
CKOHOMIKHM, Yy PO3BUTKY HPHUBATHOrO MiANPUEMHULTBA V  Pi3HUX
OprauizauifHo-npaBopHX popMax 3AiHCHIOBANOCH OKPEMO HOpMamu
UMBUIBHOTO, arpapHoro, rocnoJapcbkoro 3aKOHOMABCTRa, @ pedopMyBaHHS
3EME/IbHMX, TPUPONOPECYPCHUX, EKOJOTiYHHX CYCHUIBHHX —BIAHOCHH,
VTBEP/IKCHHA B YKpaidi npapa BIACHOCTI YKPATHCLKOTO HAPOLY Ha 3eMIO,
3aKpilUleHHss B 3aKOHOAABCTBI  KONEGKTHBHOY, IPHMBATHOI, HEPXKaBHOI,
KoMyHalbHOT (DOPM BAACHOCTI Ha 3eMesbHI JUITHKH, (GopMyBaHH:
OPEHAHHX 3EMEJIBHUX Ta MNPUPOAOPECYPCHUX IPABOBIIHOCHH, PO3BUTOK
PHHKOBHX 3E€MEJIbHUX BiIHOCHH 3a0e3neqyBanocs HOPMaMH 3eMEabHOrO,
[IPHPOAOPECYPCHOI0, €KOJIOIHHOTO 3aKOHOIaBCTRA.

Taka npaxTHka 3akononasdoro 3alesneveHHs pedopmaiiisux
npoueciB  c(epy  MPaBOBOIO  PEryJjilOBaHHS MAalHOBHX, 3eMENbHMX,
NPUPOAOPECYPCHUX Ta €KOJIOT Y HUX CYCIIUIbUX BiAHOCHH Oyna CnpHiiHsTa B
NIOKTPUHI  LHHMBIJIBHOTO, 3EMENLHOTO, €KOJIOTIHHOTO fpaBa Ta icHyBana y
chepi mpaBo3acTocyBaHHsA N0 npuiiHsTTs BP Vipainu y ciuni 2003 poxy
[[K Vxpainy, y skoMy no-HoBomy OyJa# 3akpiliieHi MONOXEHHsS LIOA0
3aCTOCYBaHHA LMBLILHOIO 3aKOHOAABCTBA [0 PEryJIOBaHHS CYCMiNBHUX
RIIHOCHH y cepl BUKOPHCTAHHS 3€MJii, MPHPOAHHUX PECYpCiB Ta OXOPOHH
JIOBKLUIAL.

3okpema, y ct.1 Lluinsaoro Komekcy Yipainu nependadeno, wo
IIMBLILHUM 3aKOHOABCTBOM PEryITIOIOTLCS 0COOHCTI HEMAHOBI Ta MaitHOBI
BITHOCHHM (UMBIJIBHI BiAHOCHHY), 3aCHOBAHI HA IOPHAMYHIN pPIBHOCTI,
BiILHOMY BOJCBUSBICHHI, MaHHOBIH camoctiliHocTi 11 ydacHukis. [lo
MaliHOBMX BiIHOCHH, 3aCHOBaHWX Ha aJMiHicTpaTHBHOMY abo iHIOMY
BJIAAHOMY MiANOPS/IKYBAHHI OMHIET CTOPOHU APYrifft CTOPOHI, a TaKoK M0
II0JATKOBUX, OIO/DKETHUX  BIAHOCHH UMBIIbHE  3aKOHOMABCTBO  He
JACTOCOBYETHCS, AKLIO iHILE He BCTAHOBIEHO 3akOHOM. Sk Gaummo, y wiif
CTATTi 3aKOHY cepejl BUKNIOUEHb, Ha SKi HE MOIIMPIOETLCS Misl HOPM LBOTO
Kojekcy, 3eMelbHi, NPUPOLOPECYPCHi, EKOJNOTIYHI NPaBOBINHOCHHH HE
sHavaThea. Ha OCHORBI Miie nOriYHOro TaymMaueHHs amicty Hopmu cr.l LK
Yipainy MOxHa 3poOuTH BHCHOBOK, wo uelt Koneke mMae momuproBaTues
1a  PEryJOBAHHA  3CMCABHHMX,  [PHPOLOPECYPCHHX,  EKOJOTTUHMX
1PABOBINHOCHH B MeXKaX, BU3HA4YeHHX uuM 3akoHoM. Tomy y m.1. ct.9 LK
Yipaiau nepesbaueno, o NONOKEHHA UbOro KOAeKCy 3acTOCOBYIOTHCS /10
BPETYTIOBAHHS BiIHOCUH, fAKi BHHHKAIOTh y Chepax BHKOPHACTAHHA
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TIPHPOAHMX PECYPCIB T2 OXCPOHM TOBKIAIA, AKILO BOHM HE BPErYALOBaHI
IHUIHMH aKTaMH 3dKOHOAaBCTRA.

OaHak TaKa IOPHANYHA KOHCTPYKLIA CRIBBIAHOUIEHHS UMBIILHOTO
3aKOHOJABCTBA 13 3CMENBLHUM, [OPUPOJOPECYPCHUM Ta  eKOJOTIYHUM
3aKOHONABCTBOM HE Y3TOIUKYETBCS 3 MOJONEHHAMH YMHHOIO 3EMENBHOTO,
BOAHOTO, TiCOBOTO, TIPHUIOI0 3aKOHOLABCTBA, 3AaKOHIB Yy c(epi OXOpoHH
JOBKULIA | HE OAHO3HAYHO CTIPUUMAEThCS B AOKTPUHI LUBUILHOIO Npasa Ta
B 3eMENBHO-EKOJIOTO-TIPABOBIN Hayui. B 3eMeNbHOMY, MPHPOIOPECYPCHOMY
Ta eKOJONYHOMY 3aKOHOAABCTBAX 3aKPITUTIOIOTHCS IHLIT FOPUANMYHI Momeni
MPAaBOBOr0 PEryJiOBaHHA CYCMIbHUX BiXHOCHH y cdepi 3ailicHenHs npas
Ha 3eMJII0 Ta iHI DPUPOIHT pecypcH, HPHPOAOKOPHCTYBAHHSA, OXOPOHH
JOBKiNIS, exojorigHol Oe3neku, siki 0azyloOThCst Ha METOJONOTIUHHX
3acajzax mono ocoOiMBOCTEl 3eMil, NPHPOAHHX PECYpPCiB, MOBKILIL 5K
006" €XTIB NPABOBOrO PEryJiiOBAHHS.

Tak, wanpuknad, 3a ¢r.3 3K Ykpaiuu Big 25 xosraa 2001 poky
nependavacThCs, 10 3eMelbHi BiAHOCHHM peryoioTses Koucturyuiero
Vkpaity, umv Koaexkcom, a Takox MPUAHATHMH BIIITOBIAHO 10 HHX
HOpMATHBHO-NPABOBMMH akTamu. BozgHouac, 3eMenbHi BIIHOCHHH, 1110
BHHMKAIOTH fIPY BMKOPHCTAHHI Haap, JiciB, BOMA, a TAKOX POCIMHHOTO i
TBAPWHHOLO CBITY, aTMOC(EPHOTro MOBITPA, perymoloTses M Konekcom,
HOPMATHBHO-NPABOBMMH AKTaMM TPO Haapa, JiCH, BOAH, POCHMHHHN i
TBApHHHHI CBIT, aTMOC(eEpHE NOBITPS, AKUIO BOHHM HE CynepedaTh LbOMY
Konekcy.

Ockinsku LUK Vkpaiuy Oyno npudiHATO uepes ABa pOKH [licis
nprvinaTTs 3K Ykpaiuu, ue i cupuyMHWIO TPOONEMHM TEOPETHYHOTO i
TPAKTHYHOrO XapakTepy LWOAC CHIiBBUIHOWEHHS Ta B3a€MOAii HOpPM
LMBLILHOTO,  3€MEJILHOTO,  MPUPOAOPECYPCHOTO  Ta  €KOJOTIYHOTO
3aKOHO/IABCTBA. .

3 [OCTYHnoBOIO  JliKBijauielo MOHWOMOMT mpaBa  AepKaBHOT
BIACHOCTI Ha 3EMJI0, 3anpoBa/DKCHHAM nNpuBarHoi Ta iHmMX (popm
BIACHOCT] Ha 3€MJLIO B IOPWIMYHIN HayUi TpUBAE AYCKYCiS 3 OPUBOAY TOTO,
HOPMaMH $KOTO TpaBa MAaioTh PEryjiioBaTUCh BiAHOCHHM BIAcHOCTI Ha
3eMIII0 Ta [HUI TIPUPOAHI pecypcu, | SK Le BIUIMBaTHME HA PO3BHTOK
[paBoBOi CHCTEMM 3 TOUKH 30py IX CTPYKTYPH, 3MIiCTy, NPHHOMIIB Ta
METOAIB MPaBOBOrO peryNifOBaHHA B YMOBaX ajantauii yKpaiHChbKOTO
3aKOHOIaBCTBA [0 3ak0HOAaBcTBa €Bponeiicskoro Colo3y.

Komuaparupuuid  ananis uopv LiuBiibHOro Ta 3eMensHOro,
BoaHoro, JlicoBOro KoAeKCiB Ta iHIIKX 3aKOHIB YKpaiHy, y SKUX 3aKpilvieni
NOJOXKEHHsT ION0 CITIBBIIHOWEHHA Ta B3aeMoAill HOPM UMBUIBHOIO
3AKOHO/ABCTBA 13  3eMEJbHUM, TIPUPOJOPECYPCHUM Ta  EKOMOTIYHUM
12

JKOHOZABCTBAMH, 3a0e3neuerHs peanizauii KOHCTHTYUIMHMX iMnepaTuBis
1 yacTAHI 3TIACHEHHS MPaBa BAACHOCTI YKPaiHChKOrO HapOAy Ha 3eMII0 Ta
il IpHpOAHI pecypcH, HalyTTs i peatisaulil rpoManfHaMy, IOPHANGHIMH
0c00aMH, NepKaBol0 Mpasa BIACHOCTI Ha 3eMENbHI ALTAHKM, 3AiHCHEHHS
(izunnvy i lOpUAMYHMME  0cOGaMH KOHCTHTYHiHHMX mpaB y chepi
HUKOPHCTAHHA 3eMJl Ta iHIIHX TPHPOAHMX PECYPCiB NOKA3ye HACTYUHE.
[lepeayciM, y UHMX 3aKOHAX HEMAE€ Y3TOMKEHHX KOHUENTYAMbHWX 3acaj
110,10 3aNPOBADKEHHS | yTBEP/KEHHS B Y KpaiHi €AHHOT IOpHAHYHOT Moaeri
PEryTIOBaHHS CYCTUTBHUX BiAHOCHH y cdepi 30ifiCHeHHs NpaB Ha 3eMIIO Ta
BUKOPHCTAHHA | OXOPOHM 3eMji ¥ IHIIMX MPUPOAHMX pecypeis, ska O
Ga3yBanacs Ha 3arallbHOBH3HAHMX B AOKTPHHI 3EMETbHOTO Ta €KONOTTHHOr0
fpaBa METOAONOTIUHMX | KOHCTHTYUIHHMX 3acalax —BHKOPHCTAHHA
NPUPOMHUX  PecypciB  Ta  PEryllOBaHHS  MaiiHOBHX,  3eMEIbHHX,
IIPHPONOPECYPCHIX | eKONOriYHUX NpasoBimHOCHH. KpiM TOro, HaykoBo-
reopeTuuHmii ananiz i Tiymauenss 3micry cr.l ta cr.9 UK Vkpainn nae
iACTaBM CTBEPAXYBATH, UIO Yy LHMX HOPMAx 3akOHy BCTAHOBIIOETHCS
NPiOPUTETHHUI XapaKTep HOPM LMBLILHOTO 3aKOHOAABCTBA HAl 3EMEJIbHUM,
IPUPOIOPECYPCHUM Ta EKOJIONTUHHM 3aKOHOAABCTBOM, ki HeoOXiaHo Gyne
JACTOCOBYBATH B IOPWANYHINl MPAaKTHI uepes NpHIMY CHIBBiIHOUIEHHA
JAranbHOTO i CreuiaIbHOro 3aKoHy. Biabuie Toro, y Hopmax [{uBinbHOrO,
JemenbHoro, JlicoBoro Komekcis YkpaiHu HeBMMpaBIaHO AyOJiOHTHCA
NOJNOKEHHS MIOAO0 3AiHCHEHHs TpOMaasHaM¥ | OPHAMYHUMHA ocobamu
(IpaBa BACHOCTI TA NPaBa KOPHCTYBAHHS 3eMeIbHUMH AiITHKAMH, (HIIMMH
i1/IMBIyabHO BH3HAYEHAMM NPUPOAHMMH pecypcaMi. Takow Ans kX
koau]iKOBAHUX 3aKOHIB XapakTepHUMM € KOJi3il, CymepewIuBiCTh,
KOHKyDEHIlis HOpM, AKi PeryaoioTh BigHoCHHM Yy cepi 3aificHeHHS
pi3HMMH CYG’€KTaMK TpaB Ha 3eMIO, iHIU MPHUPOAHI PECypcH, OXOPOHH
noskins, exoorianoi 6esneku. Ocranni 3Minn y [upineruit i 3eMenbHuiA
kosiekeH YkpaiHu Wwoao 3AIHCHEHHS mpaBa BiacHocTi Ha Gyaisii i criopyau
pA3OM i3 3eMENhHMMK AUTAHKAMM, peatizanii mpaB Ha 4yKi 3eMesbHi
NSHKE € (QparMeHTapHUMH, HE BMIMBAIOTH B UUIOMY HA CHCTEMY Ta
MEXaHi3M TPAaBOBOrO PEry/IOBaHHS MalHOBUX i 3eMENbHMX BiAHOCHH, Ta
BinHoCHH y cepi BMKOPMCTAaHHS MPHPOJAHHX PECYPCiB, HE BHDILIYIOTH
JaraZibHOT TTpOGeMH Y3roKeHHs Ta B3aEMOii HopM LIMBUIBHOTO KOZEKCY
Vkpaiuu i3 HopMmamu 3emenbHOTO Koaekcy VYkpaiuw, JlicoBoro komexcy,
Boaroro konekcy, Kosiekcy 3akoHiB Npo Haapa Ta iHWKX 3aKoHis y chepi
IPUPOJOKOPHCTYBAHHS T2  OXOPOHM  HABKOJMUIHLOFOG — HPHPOIHOTO

CepeloBHLIa.
B cucTemHoMy TaHi  BHPIMICHHA  iCHyroyux  mpobnem
CHIBBIAHOUIEHHS Ta B3a€MO3B’S3KY UMBIJBHOTO 3aKOHO@BCTBa i3
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3EMCIlLHHM,  TIPHPOAOPECYPCHIM T2 CKOMOMIYHHM  38KOHOJABCTRAMU
BOa4ac1bes y noTpebi po3B’A3aHHA Tak¥X OCHOBHMX TEODPETHYHMX i
MPaKTHYHEX 3aBAAHE:

no-nepiie, BU3HAHHA B CYCNimbCTBI Ta 06’ cKkTMBaLii (3akpinieHus) B
QCHOBHOMy 3aKOHi NepXaBH METOMOJOTIYHUX OCHOB, KOHLENTYaTbHHX
meij:, TEOPETMYHUX  BHCHOBKIB T2  KOHCTHMTYUIHHMX 3acan  mono
PAaUIOHAIBHOTO BUKOPHCTAHHS | OXOPOHH 3eMili Ta IHIIMX NPUPOIHNX
PECypeiB 3 METOi0 3a0e3neyeHHs  [IPOrPECHBHOTO  E€KOHOMIUHOTO i
COLIANLHOTO PO3BUTKY CYCniIbCTBA, OXOPOHM AOBKLUIS Ta EKOJOTIMHOrO
Onarononyyust Hapoay Y kpainu;

MO-JPyre, Y3rOWKCHHA 8 HAYKOBHX LIKOJAX UMBITLHOTO, 3EMEIBLHOIO,
~ €KOJIOFIUHOTO npaBa YKpaiHW BHCHOBKIB 11040 MOMKJIMBOCTI i Heoﬁxinﬂocﬁ
3acTocyBalHs r}puuuunia Ta METO/IiB TIPHBATHOTO MPABA Ji0 Pery.atoBaHHs
CYCHUIBHUX ~ BIAHOCHH He fvwe y cdepi  3niMcHeHHS 0COOHCTHX
HemaifHoBHX | MafHOBMX TmpaB, a 1 y cdepi mabyrea i peanizauii
rpOManAHamMu 1 FOpHANYHAMHI 0COGaMHU TPaB HA 3eMEeNbHi ALTHKN Ta inmi
APHPOAHI PECYPCH, PAUiOHANLHOrO BHKOPHCTAHHA Ta OXOPOHH 3eMelib,
IHIWHX [PUPOIHHX pecypeis, 30epeikeHHs SKICHOrO HaBKOJMLIHLOIO
CepesoBrLIa;

no-Tpere, 3aKpiMVIEHHs. Yy 3aKOHOAABCTBI OCHOBHMX NPHHLMMIB,
TEXHIKO-IOPHAMYHUX APUHOMIB Ta TpoueaypH po3poOKy i NpuHHATTI, a
TaKoK CHCTEMATHM3AUIT LMBIALHOrO, 3eMEIBHOrO, npnponopccvpcuofo,
€KOJI0rYHOTO 3aKOHOAABCTRA. )

Hivwka P.B.,

QOKMOP IPUONYHIX HAYK, NPOpecop,

: npoghecop kaghedpu yusineroeo npasa ma npoyecy
Xapkiscokozo nayionaibnozo ynisepcumemy enympiuinix cnpas

HEMOWMEHOBAHI 10T OBOPU

. 'Pumcoai BIAHOCUHW B VKpaiHi 3aBaske iHTerpauiifiuum Ta
Mu"paumﬁnm NpouecaM  NpU3BEAM JI0 PO3WIMPEHHS Kona 00 ekTiB
UHBUIBHHEX MPaB He TIILKA Y KiTbKicHOMY, ale | B SKICHOMY NposiBi.
C.TOCOBI:IO 61nbm§>cTi 3 HHUX IMBUIbHI NMPABOBIIHOCHHU Bmm;(a}orb Ha
MACTaBl JOIrOBOPIB | MUTOMaA Bara OCTaHHIX MOCTIHHO 3pocTtae. OcobnuBo
ue CTOCYEThCst cepr OCHYr Y UIHPOKOMY Ta By3bKomy cewci. ITpore
3HAUHA KUTBKICTH X J0Ci He BperyibopaHa, a npu'ymaneuﬂi He
BPEry/IbOBaHWUX YW  HABITH | BPEryJbOBAaHUX HOPMAMM  YHHHOFO
iikouonascma JOTOBOPIB HA MPakTHUI BOHW 31eGiNBUIOTO CAYIYIOTH

ilfepecam CHabHOT B JOFOBOPi CTOPOHH. OcobauBO 1IE CTOCYETbCH HE
(OWMEHOBAHVX 0TOBOPIB.

Taki NOTOBOPH ONMHWIMCH TO3a2 IMIIEpAaTHBAMH  fIPRBOBOTO
peryioBanss NO3WTHBHMM NDaBoM, & 3araibHi MOJOKEHHS YMHHOTO
JIKOHOJABCTBA (PO TPABOYMHM Ta JOTOBOPH HE 3aABAUIM  HAJNEKHO
jabe3nedyiots Horo oxoporHy (ymkiio. BHacnizok HbOro, Hacamrepes,
(oTepnae CriokMBay TAKMX [OCHYT, BiIKPUBAKOTLCH MOKITMBOCTI 15l
CBABULTA CW/IBHOI CTOPOHH, IO 33 YMOBHM CTAHOB/IEHHS UMBLII30BAHOTO
PHHKY He UiHYBaWHsA Kii€HTa Ta c1abKOCTi  KOHTPOJBHOT Mis/IBHOCTI
ienepefadyBatoCTi CyI0BUX pilieHb He BianoBinae 3arambHif inel cr. 3
Koncruryuii Vkpaind. Bintak nepmum KpuTepieM s MOIENIOBAHHA
JOTOBOPY MOBMHHA OyTM mOTpe6a OXOpOHM Mpas CiabKoi CTOPOHH
OrOBOPY, AKHM BJIACHe € CMOXUBAY, MO NMOTpedye IOCHICHOT pasoBoi
oxopotn. TOX y TaKuxX BHIAAKax AOUIIBHO Ha piBHI aKTiB YUHHOIO
JAKOHOJABCTBA BM3HAYATH 3arajbHi 3acadd AOroBopis y Oik NOCH/ICHHA
OXOPOHH fIpaB CTOPiH.

[Ipobaema monsrae y TOMY, 4H BapTo Hajgani 3aidliaTH Taki
JIOFOBOPH TI03a CEPOIO BILTUBY NO3UTHBHUM NPABOM i HAzaTH MOIKJIMBICTD
JIMKTYBATH TOBAPOBOJIOALTBUAM YMOBU JOTOBOPY i TiiM He 3abe3nedysard
0XOPOHY NpaB CMOXKHBAYiB 4M B3ATH X [Iijl TAKE PEry/OBaHHs. V KOWKHOTO
MiAXoMy € CBOI CWIBHI Ta cnabKi MposBH: 33 NEPUIOTo — KOHCOMLYEThCS
(IpaBO3acTOCYBalbHa Ta CyAOBa MPAKTHKA, e 3HAYHO POSUIMPIOETHCA
HOPMATHBHHI MacuB; 3a Jpyroro -— Ha nifcTaBi BUBAXEHOTO Ta
4npoBoBaHoTo  MiAX0Ay [0  BPEryJIOBaHHA JOrOBIpHMX  BiIAHOCHH
HCTAHOBIOIOTHCS  3araibHi  3acajd NOrOBIPHOTO — PETYJHOBAHMA, IO
sabesnedye peatizauiro cr. 6 LIK Vipaiuu if npEHLMIIB JoroBopy (c1. 627
K VYkpaing), ale MIICWIOETLCS MOTHBAUiAs LA MOHOHOPMATHBHOTO
perymoBaHHa Ta 3abe3neueHHs iHTepecis CHIILHOI CTOPOHH. 31aBajioch
OCTAHHIH HeoAiK Mir 61 GyTi noaoNaHui 3a PaXyHOK iMOCPATHBIMY HOPM
PO 3aXHCT MPaB CHOKUBAYIB Ta AHTUMOHOMONBHOrO 3aKOHOAABCTBA, 1€ Ha
NpaKTHIi L¢ AOCTATHHO HE MiATBEP/UKYETHCA. BinTak 30CTACTBCA 3HATHA
VIOXKITMBICTS JUIS PeryJioBalHs IOTOBIPHMX BIZHOCHH 32 PaXyHOK He
NHOHMEHOBAHNX JOTOBOPIB, K 32 PUMCLKUM PHBATHUM NPaBOM OTpAMaia
HasBy (comrracus innotinaii).

HenoiiMeHoBaHi 1OroBopH He mepenbadeHi akTamMu LHBINLHOTO
JaKOHOAABCTBA, @ po3pobIIeHi 31e6iBILIOro OMHIEK i3 CTOPiH Ta Y3TOKEH]
BOJIEBUABJIEHHAM LUX CTOpiH. KOpuaHdHa NPUPOLa TAKUX A0TOBOPIB IHKOJIHM
HEOAHO3HAYHA 34 Tamy3eBOI0 MPHHAICKHICTIO. 30KpeMma HE CTOCYEThCH
yKIaZeHnX BHMPABHUMH 3aKfalaMi JOrOBOPIB Ha BHKOPUCTAHHA npani
CHELIKOHTHHICHTY, BIAMOBIAHO 10 AKAX (PAKTUYHO HUMH Y PO3TIOPALKEHHA
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TIONMEHOBANUX JIOTOBOPIB MOTIA 6 HAXBHICTL 3aTaMbLHOT CTATTi v

3aMOBHMKA TEPeAacTsCh -POOOYA CHiA i3 YHCHA CHELKOHTHHTEHTY IS
BUKOHAHHA rOCNOAAPCRKUX POGIT HA 00°¢KTaX 3aMOBHHKA, a 3aMOBHHK
3abesneqye 3alHATICTE HagaHo! pobOYOl CHAM Ta cnAauye BUKOHABLHO
ofymoBaeHy maaty. [ocuTh 4acTo BUKOPHCTOBYIOTBCS AOTOBOPH AOTISILY
33 00’€KTOM (3eMElIbHOIO MifANbHOW0, OYAWHKOM, TPaHCHOPTHHEM 32C000M
T0mo). Jlo HMX BUEHOCHTBCS APAHBIHT, OAMH 3 NPOSBIB AKOTO NOJArac y
TOMY, W0 BOMIA, AKHH HE CUPOMOXHHMI KCPYBATH HANSKHAM HOMY
TPaHCMOPTHUM 3aC000M Ha MincTaBi TaKoOro AOrOBOPY, AOCTABASIOTH 3a
[W1aTy pa3om i3 TPaHCIIOPTHHM 3aco00M y BKa3aHE HUM MicLe, 3a3BWuaii
nogomy. CrpoweHo #AeThes Npo  HaitM  BOAIN  Ans  ynpasiiRHA
TPAHCHOPTHHM 33C000M BaCHHKA. '

KoukypeHuilo HenoimeHoBaHUM J10TOBOpaM # HOMiHONOrUHOMY
3HAYEHHIO CTBOPIOIOTH HECAMOCTIHHI JOTOBOPH — TaKi, 10 HE 3a3HayeHi B
sakoHogasctei. [lpoTe Taka noswuis He s3Hadwma OiUPUMKM 1 B
norompnowy 1paBi, O CTBOPEHe Ha OCHOBI Peuerniii pUMCHLKOro fpasa
izes npo (contractus innominati). Tox BizxoauTH Bix Hei Ta cTBOpIOBATH
ILOCh HaToMicTh 6e3 0cTaTHIX mincTas noTpedu Hema.

B 7ol xe uac HepperysboBaHiCTL HEMOAMEHOBAHMX JOTOBOPIB -
BiHocHa. Tak 9W iHakmle BOHM JIANAZAOTH [id Ai0 HOPM nNpo:
1) npaBoumnu; 2) 20008’ a3auus: 3) 3aranbHi NONOKEHHS npo JI0rOBOpH;
4) MOJTOKEHHS PO THIH 1OTOBOPIB; 5) 3aBAsKH NoTPebi 1uhpoBoi 06posKH
indopmanii Ta crpoleHHs OGNIKOBHX Ta PO3PaXyHKOBHX onepaum BCe
OiibIuoro nommupenHs Habysae alropuTMizalis CyCHUTLHUX BiAHOCHH, WO
pawo w1 nisHo npusseze 10 ix popmanizauii Hopmamu npasa. Kpim Toro, na
PiBAi PEKOMEHIAUIHHNX HOPM Y4CTHHA TAKHX noroaop:s Bperyi»oBaHa
aKTaMH, wo po3pobieni HeypAaoBMMHM opraHizanismu, Hanpuknan COT.
Hapeurri, xonconizanii npasoBoro perysoBaHHs Cayryiors po3pobieHi
IOPHCTAMHU Ta NPAKTHKaMH TOTOBOPH, ILO po3MilleHi y Mepexi Inrener ta
Pi3HOTo posy A0BIIHHKAX Ta Nopanax. lHiua cipasa, mio AKiCTh GINBLIIOCTI 3
HUX Oakae KPaIloro, Mpote ue npobiemMa HAYKOBOTO peiaryBaHHs Ta
MOKPAUICHHs BHUABHUYOT CIpaBH, NPOTafHHE B AKill COPHAIOTL MOSBI
CYMHIBHUX BHAaHb. Crpuse uboMy i HaykoBa AOKTpHHa. Takmm auHOM,
HEeMOUMEHOBAHICTb JOrOBOPIB HE O3HAuaE, MO BOHH B3araili ONMMHUAHCS
11032 NPABOBUM PETYIOBAHHSM Ta BILIMBOM MpaBa.

INocwmuti  oxopouny ¢yHkiuil0 mpaBa npu 3actocyBaHHi He-

y rmasi 52
LK Vkpaiun, Aprymcmu Y TOMY, [0 TYT pO3TAlIOBaHi 3arajbHi
NONOKEHHS (1pO iHUWI JOTOBOPH, SIKi € KOHCOMIAYIOUMMHM i CTPHMYIOTH
NMPakTHKIB Bil A0BiAbHOTO Taymauenns. To uoMy He Morno 6 TyT
BiAHaMTHCA Micle # HEMOWMEHOBAHMM TOroBOpam? Tyt Ginbnie 3a, ik
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(pOTH: HAcaMOepel, Ha PIBHI OCHOBHOFO AKTa UMBLIBHOIO 3dKOHOLABCTEA
JelITUMIBYETHCS 3HAYBa rpyna LMBIIbHO-IIPABOBHX AOTOBOPIB 1 THM
C1a0ini3yeThCA TNPAKTHKA TXHBOTO 3aCTOCYBAHHA, BH3HAYATLCA llaPaMETpH
[IKIX XOTOBOPIB, MIAKPECTHTLCA, HANEBHE, HEIOMYCTHMICTD 3/I0BKHBAHHS
| GOKy CHJIbHOI CTOPOHH Ta HaB #3yBaHHA yMOB T4 0008 'A3KOBICTH
(0TPUMAHHA  TMCbMOBOI  (QOPMH, HEOOXIAHICTH CHIAYBAHHA 3arajibHUM
[10/I0IKEHHSAM TIPO AOTOBIP Ta MPO 0o NeBHHH THTT TOLLO.

Faaauwruay M. K.,

KaHOUOam 10pUOULHUX HAYK, QOYeHmn,

sacmynnuk Oupexmopa 2 Haykosoi pobomu

HAI npusamnozo npaea i nionpuemruymea AIlpH Ypainu

NYBJIYHO-ITPABOBI TA ITPUBATHO-ITPABOBI MEXAHI3MHM
PEFYJIIOBAHHS BIZHOCHH Y XKHTJIOBIY COEPI

TpanuuiiiHo Npaso COALIAOTE 33 MPHHUATIOM AMXOTOMIl, Ha Bi
wieTwnd: npuBaTHe Ta myOmiune. Takuil noain OTpHMAaB TEOpETAUHE
OOIpYHTYBaHHS Y PUMCBKill topucripyaeHuii. V BiTuususmiii nitepatypi
OCTAHHIX POKIB MPUOLIAETBCA Oarato yBarn pPO3MEKYBAHHIO 3a3HAYCHHX
[1y3e# npasa.

XapaKTepHUMHA O3HAKAMH NIPHBATHOTO MPaBa € BU3HAHHSA MPiOpUTETY
lirepeciB  Okpemoi npuBAaTHOT 0COGH, IOpHAHYHA PIBHICTb  yYacHHKiB,
[11iliaTUBHICTL CTOPIH MPH BCTAHOBJIEHHI npaaoupmocnu, noagsnuu TIOPALOK
JIXHCTY TpaB Ta inTepecis y cyai Towo. Kareropii ,,npusatue” ta ,,ny0nivHe
(IPABO € Y3araibHIOUUMH NOHATTAMH,

)ermomn;mamlmepecu momamunocnﬁmnepeﬁymyuemlym
cyenimsersa. [TpaBoBa pernaveHTaLiis JKHINOBHX BIIHOCKH 3IACHIOETbCA Oaratbya
[ly3sMH [PUBATHOTO Ta MyGiiiMHOrO mpasa: KOHCTUTYUIHHIM, ~LIMBLTbHAM,
(VIMHICTDATMBHHM, TOCMOAAPCHKMM, KPHMIHATLHUM, (IHAHCOBHM TOUIO, ane B
1110MY L€ IPHBATHO-MPABOBA (TpodIeMa.

Y HayKoBiit JiiTepatypi B pi3ruii yac BiaGyBancs JUCKyCii Ha TeMy: Ji0
ukoi ranysi (MPUBATHOrO YW nyﬁniquom) paBa BiJIHECTH KMTIOBE PaBo.
[ pamaiifino o KoBTHeBOi peBOMOUIT KHT/IOBE MPaBO POSMIANANOCA AK
NICTHHA LMBLIBHOTO MpaBa. Tak, y Haykosiif jitepatypi Aopenomomﬁuoro
IIepioay PO3FIAM NOTOBIp HalMy JKUTIIA YM NPABO BJACHOCTI HA XHUTIO AK
[HCTHTYTH UMBLIBHOIO Mpaga.

BueHi paiAHCLKOTO Tiepiofy HE BiIMOBHMCA Bin 1akoi Kouenuil i
{3HAYAAM, LIO KITIOBE MPABO Ma€ CBOY MeBHi 0COGAMBOCTI, fIKi BU3HAYAIOTHC

CHeAdIKOI0 KUTIOBMX BIAHOCKHH, NOOYIOBAHMX HA TIO3RTWBHMX MpHTIHCAX.
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JIor'i-{mm TPONOBKEHISIM  Takoro miaxoay Oyaa posninibHa koavGpikalis
LUBIABHUX Ta JKWUTIOBO-TPABOBUX HOPM, 3iilicHena y 1983 p., wo Hagana
APHXITBHHKAM aBTOHOMI JKHTIOBOTO NpaBa NHOJATKOBI apIryMEHTH JuUls
M ATBEPIKEHHS HOr0 rary3eBoi cCaMOCTIHHOCTI.

Tl#TaHHa (PO MICLIE HKHTIOBOrO MPaBa B CHCTEMi {IpaBa CLOTOIMI
3AMMACTBCS HEBUPIIUEHMM, OCKITLKH IOJO HBOTO HE CKIANOCH €QMHOT
aymku. Tax, TPAZMLIHHO HMTA0OBE NPABO Y IOPUIMMHIN Hayul BBAKaCTbCA
rany3sio 3akoHonasctea. OQHaK napaneibHoO 3 i€ TOYKOK 30pYy iCHYIOTD
iHUIi  norngaM  HA  MiCLE KUTIIOBOrO TpaBa Yy  CHCTeMi  Iipasa.
CTBEpIKYETHCA, IO L MiAranysb 1IMBINBHOrO npapa, HOro camocTiiHuii
IHCTHTYT, KOMILIEKCHHI IHCTHTYT, CAMOCTIMHA rady3b MpaBa, KOMIUIEKCHA
rany3s nipaga. [oundaiouu 3 60-X pOKiB, XKHIIOBE 3aKOHOJABCTBO PO3BUBAIIOCH
AK  KOMIUIEKCHE 1 BAZLAUTH foro SK CaMOCTiMHMM TPaBOBMH IHCTUTYT
[MBLTLHOTO rpasa. JKUTII0BE MPaBO MOYKHA POMMSLIATH Y HIHPOKOMY CMHCII, K
KOMILIEKCHY Taly3b. [€ VOENHYIOTLCA HOPMH Ta MpaBoBi  IHCTUTYTH
UHBINBHOTO, aAMIHICTPATHBHOTO T2 iHIWMX ranysedl npasa. JKuTioBe npaBo
BUHHKAE SK CYKYIHICTh NPABOBHMX HOPM pi3HUX Fany3eil npasa, repenyciMm
LMBIILHOTO Ta aAMIHICTPaTUBHOFO, /Ul Pery;toBaHHA CYCHITbHHX BLIHOCHH,
M0 CKIaJaloThCs 3 NPHBOAY IKUTA2. HakOmWUeHHS HOPMATMBHMX AaKTiB
MPU3BOINTL A0 HOBOI cTamil #Oro pO3BMTKY: PO3pi3HEHi NpaBoBi HOPMH
ob'canytoThest B 0IMH KoxupikoBanuit akt - XKK. B kuriosoMy npasi iine
HarpOMa/DkeHHs [IPaBOBOTO  MaTepiamy, IIO pEryjgio€ HOBi KHIJIOBI
IPaBOBiIHOCKHM, AKi NepefyBaloTh y MocTiifHoMy po3BuTKY. Hayka xumiosoro
npasa 3HAXOMWTHCS HA crauil pedopMyBaHHs, 30KpeMa MEPeOCMUCIEHHA
JMCKYCIHHMX MWTaHb Y JKHTI0BOT cepy. 3 TPUBOIY AMCKYCil HABKONO MiCLLT
JKMTIOBOrO TipaBa B Ykpaini ckianice Hactynni aymkd. OnHi po3miffaioTsh
KHTJIOBE NPaBO AK HaCTHHY LMBUIBHOTO 1IpaBa, @ >KHTIOBI NMPaBOBITHOCHHY
OUIBLIOK YACTHHOIO BXOJATH [0 CKIALy UMBINBHUX. [HIN pPO3MIANGIOTH
JKUTIIOBE TIPABO K KOMILUIEKCHY raimy3b nipasa. Ha iXHIO yMKy. NiACTaBOK s
BUHMKHEHHS HOBOT KOMILIEKCHO! raiy3i >KMTIOBOTO MpaBa €: ro-mepiue,
PO3BUTOK JKMTJIOBUX TPABOBIIHOCHH — Olibille HE MOXE 33J0BONBHATHCA
JMie 32 pPaxyHOK CTBOPEHHS JKMTJIOBOIO 3dKOHONABCTBA: MMO-APYTE,
KOMIUTEKCHE JKHTJIOBE MPABOBIAHOMICHHs B NOBHOMY 00CA3i BXKe HE MOKe
YBIHTH BHKIIOUHO 10 TOHATTS LMBIIBHOrO 1  aaMiHiCTPaTHBHOFO
npasoaigmowemm; T10-TPETE, HAKOMMYEHHs HOPMATUBHOTO Martepiany B
KUTNOBIM cepi moTpebye TEOpPeTHMYHOTO OCMHUCACHHA 3 MeTOK Horo
[OAANBLIONO PO3BMTKY: [0-4ETBEPTE, KHIAOBC NPaBO Mac CBiil npeamer |
KOMILIEKCHHMH METOI PEIyMlOBAHHS KUTNOBUX MPABOBIAHOCHH.

OCKiIbKH KATIOBE PABO BU3HAYAE CYKYTHICTL MPABWI i HOPM, LIO
CTOCYIOTBCA BH3HAYEHHA CTATYCY Ta 3aXMCTY IIpaB Okpemux ocif, axi ne
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JHAXOMATHCS Y BLAHOCHHAX BJAmy 1 MiATOPAIKYBAaHHA, PiBHOMpPABHO { BLILHO
JCTAHORMOIOTH ¢O0i mpasa ¥ O0OB'A3KM Y BIAHOCHHAX, IO BHHUKAIOTL 3 X
iiuiaTMBY, TO JKMTJOBE MPABO BIAHOCWTLCHA OO MPHBATHOTO (IpaBa. Cnin
JA3MAYMTH, WO Y HaykoBilf JiTepaTypi NPHMALIMIOTE UOCTAaTHLO YBaru
CTiBBIAHOMICHHIO IPUBATHOTO Ta MyOMidHOrO MpaBa, 3rigHO 3 AKMMH
pUALIEOTE: cepy [pUBATHOIO MpaBa 3 EJICMEHTaMH ny6iiHoro; cdepy
1yGiHOTO 1PaBa 3 eJeMeHTaMy [IPHBATHOTO.

Tany3i 3aKOHOABCTBA TICHO MOB’S3aHI i3 raly3sMH npasa i MaioTh Y
RO ocHOBI KommGikoBaui HOpMATMBHI akTH. V KOXHOI i3 rany3eit € cBiit
npeaMer, TOOTO OcOG/MBA JIIAHKA CYCTIIBHOTO JKHTTH, oco0mBHI  BHIL
0/IHOpHIX CYCTLTRHIX BinHocHH, KoxHa i3 ranyseii mae il CBOE 3aKOHO/IABCTBO,
1K 1PABAJIO, CAMOCTIiHI KOJIEKCH, iHui kovciKoBaHi 3aKOHOMABY] AKTHL.

[chye # iHIIA KOHUEMLA, OCHOBHHM apryMEHTOM K01 € Te, o
(IpeIMET MPABOBOIO PErYJIOBAHHA JKUTIOBHX BUIHOCHH HE BMXOHMTH 32 Mei
BiIHOCHH, 10 PEryJifOrOThCS LMBLILHIM MPABOM (maliHoBi BIIHOCUHM); Y TOH
camuif 4ac YTOUHIOETHCS TOJIONEHHA LMBUTBHONO Mpasa woso ocobanBocTEi
yiilicHeHHsT Ta peanizawii [pasa Ha KU TIO.

JKUTIIOBE 3aKOHONABCTBO OXOIUTIOE HOPMH NPHBATHOro mpasa (3
¢/leMeHTaMu TyOTiMHOT0), @ TAKOXK MPOUECYATbHI HOPMH, IO 3a0e3neuyroTh
MexamisM peanmizamii QyHkuii 3axucty. Mbk HMMH icuye  TicHui
(yHKiioHATbHMH 3B’530K. BiAHOCHHW WIONO 3aXMCTY JKMTIOBHX [pas i
JAKOHHMX  IHTEpeciB  [POMAisiH  PEry/IooThCs 3eOIBIIOr0  HOpMamH
MaTepia/IbHOTO, LMBLBHOrO MPaBa, @ 3aXHCT 3a0e3MeUyEThCA 32 J0TOMOTO0
| IMBLIBHO-TIPOLIECYATBHHX HOPM.

OCKibKH TIPUPOJA JKUTJIOBOTO NpaBa € HAI3BHYAHHO CKIALHOK, TO
JeAKi  BUEHI-IODMCTH 3allepedyloTh ICHYBAHHS IKWTJIOBOrO fpaka K
CcaMOCTIIHOT ramy3i, NOCKIAIOYHCH HA JOCBI EBPONCHCHKIX KkpaiH, e BigcyTHi
Juriosi konexew. TTpoTe ciiia 3a3HauuTH, MO KUTIOBE MPABO GEINOCEPEHBO
nop’s3ase 3 KOHCTUTYUiMHMM, OQUBINBHHM,  aAMiHICTPaTHBHAM,
10CTIOZAPCHKUM, (IHAHCOBHM Ta MPOLECYATbHUMH rany3fiMH fpaBa, ajie HE
[IOTIHAETRCA HUMM yepe3 creumdiudy cdepy MpaBoBOrO pery/roBaHHA. Y
11bOMY 3B’SI3KY B@XJIHBOTO TEOPETUHHOrO 3HAUCHHS Habysae 3’sCyBaHH#
[IMTaHHS, WO € .3MICTOM MOHATTA L JKWTIOBI  npaBoBigHOCHAK". YKUTI0BE
JAKOHOJABCTBO HE MICTUTb TAKOTO MOHATTA. Y FOPHIMUHil Nitepatypi 3 LHOr0
iipuBOLy Oy BUCIOBNEHI Pi3Hi TyMKH. Jlesiki aBTOpH BBAKAOTH, IO
JKMTNI0BI PABOBIAHOCHHH - U BiNHOCHHM, TI0B’A3aHi 13 3aI0BOJICHHAM rpoOMa-
jvamy notpebu y okwmil. € TAKOXK yMKa, 3MiHO 3 AKOIO SKHUTIIOBI
(IPABOBIJHOCHHYM — € BIIHOCHHM 3 HAZAHHA rpoMaliHam KATIa i mpasa
KOPHCTYBAHHS KUTNOBHMHU [PUMIILICHHIMH.

3aranbHOTEOPETHHHAM  JOCHIIKEHHAM CHCTEMM NpaBa  3aBia
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OpPHAUTANAcS yBara BYEHMX-IPABO3HABIB. [IMCKYCIl WOAO CTPYKIYPH Iipasa,
nofiy ioro Ha OKpeMi eieMeHTH, KpHTepilB DOAily 3acBiguyioTh iX
AKTYaBHICTE, @ 32 YMOB pediopMyBaHHs 3aKOHOMABCTBA, MPOBENEHHS
KoomikauifHux npouecid BOHO Halysae BaiUIMBOrO 3Hayenns. [Iparosa
JOKTPUHA JOPEBOTOLITHOrO Tepiofy BW3HABAsA, 1O OCHOBY CUCTEMH MpaBa
CTaHOBHTH HOro MO Ha npusatHe (LMBLILHE) NpaBo i mybaidne npaso. o
AYMKY  migrpuMysaiu  BMAatHi  Buenmi-topuetw: I Llleprieresuuy,
. Tokponcskuii, JI, IMerpaxuusiaii, C. Mypopues Ta in. Ilicns pesosmouii
JepIKaBHa [oNiTHKa OyJia CIPSMOBAHA Ha MAPKCHUCTCHKO-TEHIHCHKE PO3YMIHHS
mpaga, o nepeadayano 3HULIEHHS BChOTO NMPUBATHOIO, YCYHEHHST AUXOTOMIT
MDK OprBatHMM | myOaidHum mpaBoM. LI MOJOXKEHHA OTPUMAlld CBOE
sakpitienns y [{usineHomy kogekci Pocificbkoi Penepauii 1a xozexcax
coro3nux pecnybnik. Tak, cr. 4 y IIK YPCP 1923 p. nepenbauanacs MOXIMBICTb
oOMesKeHRs CyaoM UMBIABLHOT MPaBO3AATHOCTI, O JIO3BOMAIO BTPYYAHHS
AEpHaBy y MPUBATHO-MPABOBI MAiHOBI BiHOCHHM. VY cOLianmicTHUHOMY Npasi
MOAI NpaBa Ha npuBaTHe i NMyOsitdHe 3arnepedyBaBcs 10 MOMEHTY NPUITHATTS
LK Ykpainu 2003 p.

Cnip 3a3HaUuTH, LHO JKATIOBOMY TIpaBy B LUIOMY HpHTaMaHHUH
JIUCTIO3WTUBHUN METO/I IPABOBOTO PEryJIIOBAHHS B OPraHitHOMY NOENHAHHI 3
iMnepaTUBHAMHY efleMenTaMu. [IpuBaTHi HUTIOBI BITHOCHHY BHHMKAIOTH MiK
piBHEME ocoOamu, a MyOniuHi BITHOCHHM BHHHMKAIOTH MDK IyOmiyHUMH i
npuBatHUMU ocobamu. OcoOIMBICTIO KOXKHOT rany3i € HasBHICTS 0COOAMBOTO
FOPMAMMHONO PEXHMY (METOMNY PperyjioBaHHs), SKWH XapaKTepHsye SKuM
criocodoM (uepes A03Bin, 3a00poHy, 3000B’A3aHHS) 3AIMCHIOETLCS HOPUANYHE
perymosants. CyCHUIGHI JKATIOBI BIZHOCHHH BH3HAYAIOTHCS NPEAMETOM
MpaBOBOTO PEryMOBAHHA, @ METOA TPABOBOrO PETYIIOBAHHA € HOXiAHUM
KpurepieM. V JKUTIOBOMY MpaBi 3aCTOCOBYIOTHCA Pi3HI METORM IPaBOBOrO
perysopasus. [1yOmiuni Ta NpuBaTHI IHTEPECH Y MEBHUX BUMTAIKAX AICTAIOTh
MPOsiB Y XKUTIOBOMY MpaBi. JKWTIOBE NpaBo MOXKHA BIAHECTH 10 creiianbHuX
ramyseii npapa HapiBHi i3 TAKUMU, K TPYI0BE, 3eMelibHe, (PiHAaHCOBe, CIMEiHE,
KpUMIHa/IbHO-BUKOHABYE, BOHE, OBITPSIHE NPaBO.

Tanysi npaBa MOXHA MOJUIATH HA TPH OCHOBHI TPYITH: NMPOGiTOIOU;
crietiansni; kommiekcHi. Jlo cneuianbHux ramyseif BiXHOCHTBECA TPYHOBE,
seMenbHe, (hiHaHcoBe IPaBO, MPaBO COLIAILHOTO 3a0e3neyeHHs, cimeiiHe,
KPAMIHAMBHO-BHKOHABYE IPaRo. [ipu ipoMy, 3arajibHe 3HAYCHHS MaloThb
nyOniuHe i mpuUBaTHE NpaBso, i 10 NPUBATHOIO BIIHOCATH LMBLIBHE 1 ciMeline
1paso.

OCKiibKM OZHICK) 3 OCHOBHMX YMOB JKHUTTEMISJILHOCTI moaeil €
JKHIJI0, 33 IOTIOMOTOI0 SIKOTO BOHM MOKYTh 3a0e3re4uTH CBOE MPUPOIHE
icHyBaHHs, 3a00BOsILHATH HEOOXiTHI MaTepiaiibHi Ta MOpaibHi NOTPedH, TO e
20

J103BOJISE NPEIMETOM PETY.IFOBAHHS JKWINOBOTO NPaBa BU3HAYHTH CYKYIHICTh
(JIHOPUIHAX CYCTIIBHUX BiHOCHH, CUPAMOBAHWX Ha JKHTIJIO, IO CILYTYE M
11/10BOSIEHHS TOTPED rPOMAATH. '

[lo3uTHBHE NpasBo PO3MEKOBYE NOHATTA Mpasa BAACHOCTI - B
00’ekTHBHOMY Ta cy0’exriBHOMY - 3micTi. Tak, OpaBOM BAACHOCTI B
00’€KTHBHOMY PO3YMIHHI € CYKYHHICTb HOPM, WO PerymoioTh CyCrulbHI
BiHOCHHM MO0 MOPAAKY HAaGyTTA Opasa BIACHOCTI, HOro 3nilicHeHHs uepes
[IPABOMOYHOCTI 3 BOOMiHHS, KOPUCTYBAHHS, PO3NOPADKEHHS, NPUITHHEHT Ta
JAXUCTY.

He MOYXHA MOrOAUTUCH 3 ABTOPOM, AKMIA BU3HAUAE KHUTIOBE MPABO AK
KOMTIIEKCHY Fay3b MpaBa, OCKUIbKM BOHO BMKOPHCTOBYE MCTOLM NPABOBOTO
PervIOBAKHS, 3aydeHi 3 iHumx raiysell npasa. Jins uiei aprymeHraiii Bin
NABONMTH JMlIEe ABA METOIM: UMBUIBHO-TIPABOBMI | AAMIHICTPATHBHO-
(IpaBOBMiL. BHALOTHCS TPH Croco0H GopmyBaHHs i iCHyBaHHsA NO3MTUBHOIO
1IpaBa: 3BUMAEBE NPABO; f1PaBo Cy/IiB; MPABO 3AKOHOMIABLIS. :

CyuacHe TpaBo XapaKTepu3y€eThes BACOKUM CTYIEHEM IHTErpaltil HOpM
Pi3HIX HOPMATUBHUIX AKTiB, a i€, Y CBOIO UEPIY, 3yMOBJIOE TOABY TAKUX ABHIIL, K
KOMIDIEKCHI [IPaBOBI IHCTHTYTH, HOPMH SKHX MaiOTh noaibHuil mpeamer
npaBoBoro  perymosanHa.  [TiIBanvHM  KOMIUIEKCHOTO  PEryOBAHHA
JAKTAJAI0Th  HOPMM  MDKHAPOJHO-NIPAaBOBHX  @KTIB, IO 3Haﬁu.1:rm cBOC
jakpimienns B Koncturyuii Ykpainy. IMporonouseHi B KOHCTUTYLIT YKHTIOBI
npasa Ge3 BiANOBLAHOTO ramy3eBOro 3abe3neveHHs Oymu 6 JiekIapaTHBHIM K
(14K SIK BOHW HE 3HAXOIM/IU KOHKPETH3aLil # y UMBiIbHOMY SaKOHOHaBCTB‘l)..'

Jlesiki aBTOpY BBAXAKOTH HKHTJIOBE NPABO INATATY330 HE OAHIEL, a
(laraTeoX rajy3edl mpasa, B OCHOBi AKOI JEXKMTb KOMIUICKCHa Tamy3b
JAKOHOZABCTBA IIOO PEry/OBAHHA KUTIOBHX CYCTUIBHHX BIAHOCHH, K1
MOKYTH OyTH OCOOMCTHMH, MaiHOBUMH Ta opraﬂi'sauiﬁﬂoj(pmancoaumu. 3
[KiUM BHCHOBKOM HaBpAJ YM MOXKHA TOTOIMTHCh, OCKUIbKH HE MOXKHA
WONUTH BCi JKWT/IOBI [PABOBITHOCHHH JO {HCTMTYTIB Koucmryuu‘.moro,
JCMETBHOPO, (PIHAHCOBOTO, AAMIHICTPaTUBHOTO, Kpmiﬂanbﬂ_oro Ta iHmEX
(1y3eif TpaBa, 1O BUTOJIOWYE MPEAMET JKHTIOBOrO Npasa Ak 4ITKO BH3HAEHO]
I(DABOBOI CHCTEMH, L0 HA BEPUIAHI Mae CBIM KuinoBuil KOJEKC 31 CBOEKO
ISy TPILTHBOKO CTPYKTYPOLO. : ]

B ropamuusili nitepaTypi, NMPUCBAYEHiH anamizy HOPM JKHIJIOBOTO
{IKOHOJABCTBA, BHCOBMIOIOTHCA TOUKH 30Dy, 3CIIHO 3 AKUMH IKHTIOBE
IKOHOIABCTBO — me ab0 mizramy3b [MBLTLHOTO 3aKOHOAABCTBA, 200
COMOCTIHHA MMiramy3b CY4acHOTO 3aKOHOAABCTBA, a00 KOMIUICKCHA raily3, IO
[0C/Hye HOPMH IEKibKOX raiy3elf 3aKOHOJaBCTBA. OcrarHe BlANOBLIAE
(VUACHOMY CTaHy 3aKOHO/dBCTBA Ta MPaBO3aCTOCOBYOT IPAKTHKH, OCKLIBKY IPH
peIYOBAHHT  JKMTJIOBHX —BIXHOCHH BUKOPHCTOBYIOTCA  pI3Hi Me’f‘O;;l



IPABOBOrO PeryJitoBaHsA. 3 UMM MOXKHA He TOTOIHTHCS, XOHa HE BCI HOPMH,
1o mictits LK, € npuBaTtho-npapopumMu. ¥ KK Mae miclie noeIHaHHA HOPM
NPUBATHOTO Ta myOAIYHOro Xapaktepy, MPOTE MOBa MOXe WHTH He IPO
3MilIAHKH XapaKTep HOPM. CTIPSIMOBAHMX Ha JOCATHEHHS TOCTABICHOI METH, a
npo iX J04aTKOBHH BILIHB.

3 TOYKH 30py HAayKH LVBLIBHOIO TpaBa B 00 €KTUBHOMY pO3yMiHHI
JKUTJIOBE [IPABO PO3MVLLIACTHCA: AK MiAramy3b iHCTUTYTY LMBLIBHOIO IIPaBa; AK
KOMIUICKCHa raiy3b, iHCTHTYT. OCTaHHsi TOYKAa 30py 3aC/IyrOBYe Ha YBary,
OCKIfIbKM HOPMH [P0 TPABO BAACHOCTI MICTATHCA AK Yy LMBUIbHOMY,
3eMEIBHOMY, CIMEITHOMY IMPaBi, TaK i KUTAOBOMY.

3 npuiinsaraM LK y 2003 p., axuit po3uwMpyB CBOKO [0 Ha BITHOCHHI
BJIACHOCTI Ha JKMTI0, HOro HaiMy Ta iHOIi 3000B's3albHi  BIIHOCHHHM,
NPENMETOM pETYIIOBaHHA SKMX € JKUTIO, JMCKYCisi UIONO CaMOCTIRHOCTI
JKUTIIOBOTO MpaBa MpUIMHMIAcs. Pa3oM i3 TMM CIiA 3a3HAuMTH, U0 HOPMH
LWHBLTBHOrO MpaBa pIiBHOIO MIpOI0 NOKIMKaHi 3abe3neuuTH iHTEpeCH AK
(i3uuHMX, TaK i IOPMAMYHMX OCIO, nepeBakHO y cdepi LuBiMLHOTO 00iry.
[punuynoBo iHuN 1l MalOTh HOPMM IKUTIOBOTO MMpaBa, SKi MOKIMKaHi
BUPILIYBaTH MUTaHHA 3a0e3rieveHus Kuom QizuaHoi ocobu Ta HOro cim’i 3
meToto mpoxuBants. Chil 3a3HauMTH, 11O HOPMH JKHTJIOBOTO [paBa TiCHO
TIOB’s13aHi 3 HOPMAaMH LMBLUILHONO MpaBa. TOMY HOPMM JKMTIOBOrO Npasa 3a
MpeAMETOM MPaBOBOIO PEryJIIOBaHHA B MepeBacHil OLTbIIOCTI BimHeceHi o
HOPM * MpWBAaTHOTO  (UMBINBHOrO) TpaBa. OTkKe, IKWTIOBE MPaBo
po3risNaTEMeMo AK TiArady3b UMBLIGHOTO MpaBa, IO MAaE 3HAYHY
BHYTPIUIHIO raTy3eBy criel(iky. BrIOUSHHS JKHTIOBOTO NpaBa a0 CUCTEMH
UMBLILHOTO 1paBa JO3BOJAE 3a/HOBATH 10 MUTIOBUX BIAHOCHH MEXaHi3MH
MPHUBATHOrO (UMBLIBHOTO) MPaBa.

Pasom i3 TMM 08 3adisHHS NPAaBOBMX HOPM., UIO pETyOTh
BiZIHOCHHY, 00’€KTOM SKMX € JKWTJIO, HEOOXIZIHO PO3MEXKOBYBATH JKUTIOBE Ta
UMBIjIbHE 3aKOHOIABCTBO. PO3MEXKYBAHHS MOKHA NPOBOAMTH 3a PI3HUMH
KpuTepisaMy. 3afpoNOHOBAHO MPOBOJHTH PO3MEKYBAHHS 32 EKOHOMIYHHM
3MICTOM, OCKLUIbKY LMBUTbHE 3aKOHONABCTBO DPErY/IOE TMHTAHHSA, MOB’A3aHi 3
BOJIOMIHHAM,  KOPUCTYBAHHSAM T2  PO3TIOPSDKEHHSM  KUTJIOBHMH
MPUMILICHHAMH JTALIE TOAL, KOJH XKHIJIO € PEAMETOM EKOHOMIYHOre 060poTYy.

Taxum 4HHOM, JKUTIOBE MPABO SIK MiAraly3b MPUBATHOTO (LMBLILHOTO)
npaBa MOKHA BHOKPEMUTH 33 PaxyHOK: OCOOAMBHX NPHHLMIIB i HOpM:
HAsABHOCTI CHICUM(IYHUX FOPHAMYHNX KOHCTPYKLIi; HAsABHOCTI OKPEMOro
TEPMIHOJOIYHOTO arapaty; HEMOMJIMBOCTI 34CTOCYBAHHA HOPM JKHTJIOBOIO
3aKOHO@BCTBA /IO BINHOCHH, WIO PEryAIOIOTHCA HOPMaMH IHUIMX raty3el,
MiAraty3ei, iHCTUTYTIB.

22

JIynn B.B.,

doKmop ropuousux Hayx, npogecop, akaoemix AIlpH Yrpainu,
zaeidysay 8i00LTy npusamH020 npaecd

HJII npusamuozo npasa i nionpuemnuymea AIpH Yxkpainu

JIOTOBIPHE PET'YJIIOBAHHS F'OCINIOJAPCBKHX BIAHOCHH
(OKPEMI ACIHIEKTH)

1. TIOHATTS roCHOJAPCHLKUX BIAHOCUH PO3KPMBAETHCS B HOpMAX
l'ociosapebkoro konekcy VYkpainu (Hagani — [K). Bixmosinxo 10
crareit 11 3 'K ueit Kojexe Bu3Ha4dae OCHOBHI 3acay rocrioapioBaHus B
Vipaini 1 perymoe rocrofapcbki BiAHOCHHH, IO BHHMKAIOTH Y npoueci
opraHizamii Ta 3AiMCHEHHS FOCMOAAPCHKOT ALUTLHOCTI MK CyO’exTamu
[OCMOAPIOBAHHA, @ TAKOK MK UMK Cy6’eKkTamu Ta IHUIMMM yHacHHKaMH
pinHocuH y cdepi rocnopaproanss. [1i1 rocnoapeskoi AisibHICTIO
pO3yMi€ThCA AisSUTLHICTH CYO’€KTIB rocionaproBans y cdepi cycni{n,nor.o
BHPOGHMUTBA, CTIPAMOBAHA HA BMTOTOBNEHHA Ta peajizauilo npomykuii,
WUKOHAHHA POOIT YM HaZaHHA NOCIYr BapTICHOTO XapakrTepy, WO MaioTh
nivosy Bu3HauewicTe. Cdepy TrOCHOZAPCHKUX BIIHOCHH CTAHOBJATH
1 0CT0AAPChKO-BUPOGHUYI, OpraHi3aLifiHo-rocnonapeski Ta BHYTPIUIHbO-
rocnofapebki BinHOCHHH. [OCMONapCHLKO-BUPOOHUU MMM € MalHOBI Ta iHI
BIAHOCMHM, [0 BMHHMKAIOTh MDK Cy0’€KTaMH TrocriojaprloBaHHA MpH
(e3MOCEPEARBOMY  3AIACHEHHI  TOCHONAPCHKOi  MisUILHOCTI. Tlin
OpraHi3auiifHo-rocnoAapCbKAMH  BIIHOCHHAMHM PO3YMIKOTBCS  BIAHOCHHHU,
10 CKIAJAIOThCS MiK Ccy6’eKTaMu rOCTOAapioBaHHA Ta CyO’eKTamy
OpranizauifHo-rocnoAapehbKX - MOBHOBAXKEHb y  TpOLECi yl:lpaB.ﬂiHHﬂ
FOCHOMAPCHKOI0 JIIABHICTIO. BHYTPIIHLOrOCMNOAaPCHKUMHU € BLIHOCHHH,
00  CKIAJAOThCA MK CTPYKTYpHUMH  figposfimzamu  Cy®’ekra
I0CTIONAPIOBAHHA, Ta BiZHOCHHM WBOro Cyd’exra 3 HOro CTPYKTYPHHMH
1inpo3aitaMu.

2. B perviioBanHi rocrmozapchbkuX BIJHOCHH BUKOPHCTOBYIOTHCH
pisni 3acoby MPaBOBOTO BIAWBY Ha TOBEAIHKY 1X y4YacHUKIB. SK CITyILHO
jayBakye O.A. Bensisenwd, y cepi NOrOBipHUX BIAHOCHH NOCATHEHHS
COLIATBHO~HEOOXIHOrO PIBHSA iX YNOPAZKOBAHOCTI JIMIEE 32 AOMOMOroi0
HOPMATHBHO-MPABOBOrO IHCTPYMEHTapilo (BXUIMBOTO, ale He €AUHOro
lapaMeTpy NOpAAKy) iCHye jiuue B ineadbHil cutyauii. B peambHOCTI
BKTUBAMH CKAAAOBUMH DErYJIIOBAHHA JOTOBIPHUX BIAHOCHH BUCTYNAIOTH
I haxTH CycninpHOT CBiOMOCTI, AKi PYHKUIOHYIOTb Y BUITISIAL COLLaIbHUX
HOPM (MOpPA/IBHUX, 3BHYACBHX), TaK 3BaHe (OPMYNSpHE MPaBO, 8 TAKOK
CYIOBA MPAKTHKA fAK JUKEPEIO PEryMOBaHHA, OpraHi3ylouud mnapameTp
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JOTOBIPHUX BLAHOCHH B TX anHamini 1, ¢.7].

Xo4 KOHCTPYKUif [OTOBOPY MOKE BHUKOPHUCTORYBATHCH /LIS
perymioBaHus i OpraHisauiliHo-rocrnoaapehikiy sinsocun (cT.186 TK) Ta
BHYTDILIHHOIOCTIONAPCHKHX BIHOCHH, OAHAK HAHOLILLI IHPOKOKO ceporo
TOTOBIPHOTO PeryoBalHs € cdepa BUPOGHUIO-rOCHONAPCHKHX BITHOCHH,
a60 MaifHOBO-IOCHIOAAPCHKIX 30008 s3anb. Sk 3a3HaueHo y 4.l c1.175 TK,
MalfHOBO-rOCIOAAPCLKUMY BU3HAIOTHCS UMBLILHO-NIPABOBI 30008’ A3aHHA,
110 BUHMKAIOTh MK YYaCHHKaMH rocloAapChKUX BITHOCHH Ny 3uificHeHHi
rocriofapebkoi AUILHOCTI, B CHAy AKHX 3000B’A3aHa CTOpOHA MNOBHHHA
BYMHUTH TEBHY TOCTONAPCHKY MAlI0 HA KOPUCTH JPYroi CTOPUHM abo
yTpUMaThCs BiI MEBHOT 1IiY, a YpaBHEBa CTOPOHA Mae NPaBo BUMAraTi BiA
30608’ 13aHOT CTOPOHH BUKOHAHHS il 0608’ s13Ky. MaitHoBi 30608’ s3aHH, AKI
BUHUKAIOTH MDK YYaCHWKaMi T[OCHONApPCHKHX BIAHOCHH, PEryOioThCA
LIMBILHMM KOJZGKCOM 3 ypaxyBaHHAM 0coOimMBOCTEH, nepeabaueHnx
FocrionapchkuM konekcoM Ykpainu. [ocnoapehki 30608’ 13aHHs, 30KpeMa,
MOXYTh BWHMKATH 3 [OCHOJAPCHKOTO /OrOBOPY Ta iHWIMX Yro,
nepenGaueHUX 3aKOHOM, @ TaKOX YrOA HE MepeibaueHuX 3aKoHOM, aje
Takux, Aki Womy He cynepedath (4.2 ct.174 I'K). Takumu € Horesopu
MOCTABKK, KOHTPAKTAllil, MiHH, PEHMTH, OPEHIH, TEPEeBE3CHH: BAHTAXKIB,
GyaiBenbHOro NiAPsAY, CKIAACHKOTO 30epiraHHs TOWO.

3. Xou miasa 20 'K mae nasBy ,,l’ocriomapcski aoroopy”, B Hil,
OMHAK, BICYTHE BH3HAYEHHS MOHATTA TOCMONAPCHKOrO AOrOBOPY, AK i HE
Ma€ €AHOCTI Y BU3HAYEHHI LBOTO MOHATTA ¥V CydacHii HaBUaMLHIH Ta
MoHorpadiuniit niTepaTypi 3 rocmoxapchbKoro  npasa. Tak, sgKwo
O.A. BelaHeBHY Nifl TOCTOZAPCHKWM JOTOBOPOM PO3yMi€ 3aCHOBaHe Ha
3roni cTopiH i 3adikcoBane y BCTaHOREHH 3aK0HOM (popmi 30608’ s3aHHA
Mbk  cy6'ektaMu  rocriofapioasus,  cy6’ektamu  OpraisamifHO-
TOCTONAPCHKHX ~ [OBHOBAKEHb, HETOCTIOApIOIOUMMH  CyG’eKTamy - —
IOPHAMYHAMI 0CODAMH, 3MICTOM SKOrO € B3a€MHi npasa Ta 000B’A3KH
CTOpIH y ramy3i rocnonapepkoi aisibHocTi [2, .27, 61-62], To B.C. Minau,
y3arajbHUBIIM BUALIEH] HA JOKTPHHATBHOMY PiBHI MpaBosi 0co0aMuBOCTI
M ANPUEMHHIBKOTO JOTOBOPY, 3BOANTH iX A0 HACTYITHMX! 1) 3B’430K 3
THANPUEMHHUIIBKOIO JiSUIbHICTIO; 2) nianpHEMHHLBKA MeTa; 3) ocobnuBuit
cy6’exTuBHMil CKIaL: 4) BCTAHOBAGHHA OUILIL ,JKOPCTKHX ” MPaBMIl W00
HISBHOCTI THANPHEMISA; 5) WHPOKS 3aCTOCYBAHHSA TOPrOBETbHUX 3BHYATB
Ta ALTOBKX 3BHMAIR v AOTOBipHiN AlsuteHoCTi [3, €.43, 45].

Ha aymky C.€ TepboXika, XapaKTepuumit 03HaKaMH KOMEpUifHOro
KoHTpaKTy € 1) cremianbuuii cyd’ eKTHHI CKAan - KOHTPareHTaMu MOXKYTb
OyTH TiabKM CYO'EKTH MiANPHEMHHLBKOT nmisuibHOCTI: 2) 000B’A3KOBE
NOTPUMAHHS BCTAHOBIEHOT 3aKOHOM TTHCEMOBOT GopMu; 3) MeTa yKiajeHHs
24

Vioan — oTpumanss npuOyTKy; 4) cdepa 3actocysanHa [OroBopy -
romepiitauit obopor [4, ¢.28].

Sk BUAHO 3 HABEAEHMX  XapaKTEPUCTHK  [OCNoAapChKOro.
i IPHEMITHUBKOTO | KOMePUifiHOTO IOTOBOPIB, NEPENiK ICTOTHUX O3HAK Ta
10roBOpIB B iHTEpNpeTaLii aBTOPIB B OCHOBHOMY CrUBMAAE.

4. [peinpruii kogeke YKpaiHe He MICTHTE [OHSTH TOCTIOAAPCHKOTO,
KOMEPUITHOTO UM MiANPHEMHHLBKOTO 0POBOPIB, X04a B HaraTboxX CTaTIAX
NijoBpakeHo NeBHi OCOOMHBOCTI B pPerymoBaHHi HOrOBIpHHX BIZHOCHH,
(OB’ 3aHMX 31 3A0HCHEHHAM [TANPHEMHUIBKOT AlAMbHOCTI (Hanpuknan,
crarri 3, 50-54, 84, 243, 1438 ta nesaki iwmwi). Tak, BIMOBIAHO 10
1.3 ¢T.50 LK, sikwo ocoba po3nodana MiANPHEMHUUBLKY JifibHiCTb Oe3
jiepaBHol peecTpail, YKIaBiuM BiAMOBIAHI AOTOBOPH, BOHA HE Mae Npasa
(CHOPIOBATH [1i IOTOBOPH Ha Tili MiACTABL, WO BOHA HE € MiANPUEMUEM.

Ha paw fornsa, y NiANPHEMHHULUBKOMY JI0TOBOPI MOEAHYIOTHCH 5K
JArATbEI O3HAKH, BAACTUBI [MBITEHO-NPABOBOMY AOTOBOPY, Tak i 0COONMBI
pHCH, SKi MOXKHA 3BECTH N0 TakuX. [To-mepuue, cy6’eKTamMH 11L0TO AOTOBOPY
¢ 1opunmHi a60 dizuani ocobu, 3apeecTpoBaHi y BCTAHOBNEHOMY MOPAAKY
gk cyO’extn  migmpuemuuubkoi  aisbHocti.  Mo-mpyre, 3MicT
(11 INPUEMHHLBKOrO 10TOBOPY CTAHOBJIATH YMOBH, 33 SKMMM NEPCAAOTH
J0BAPH, BUKOHYIOTH pofoti ab0 Ha#akoTh MOCIYIH 3 METOIO 3MACHEHHA
(i pHEMHHTBKOT TisnbHOCTI 260 amd iHwMX Uieil, He NOB’A3aHHX 3
ocobuctuM  (cimeltnum, noMauiHiM) cHoxuBaHHsAM. [lpuknazom Takoro
10roBOPY Mosike GyTH 0TOBIp MiKHAPOIHOT KyMiBJIi-NPOIaKy tosapis. [To-
ipete, ANS  MEAKHX BHAIB IIANPHEMHMUBKMX AOTOBOPIB, 30KpeMa
JOBHIIIHEOEKOHOMIUHAX ~ KOHTpakTie afo  OipKOBHX  Yroa,  MOXe
I\ (AHOBIIOBATHCH OKPEMHUil TOPANOK IX ykranawus (miamucawms), oOmixy
1o peectpauii.  Tlo-uetepre, NEBHUMH 0cOOTUBOCTAMH ~ MOXKYTb
XPAKTEPHU3YBATHCh TMOPALOK BUKOHaHHA abo yMOBH BiMOBiA@NIbHOCTI
(10PiH 3@ THATPUEMHHUBKUM AOTOBOPOM.

BpaxoByiouy HaBeseHi O3HAKH, MiANPHEMHULBKUM CIil BBAXATH
[AKHIf LMBINBHO-NPABOBHHA JOTOBIP, CTOPOHAMM AKOTO € IOpHINYHI YH
(iswuni 0coGMm - MiAUpHEMIUH, 1 33 AKUMH TIEPENAEThCA  MaHHO,
IIKOHYIOTBCS pobOTH ad0 HaAaloThCs TOCHAYrH 3 METOH 3aifiCHEeHHS
HNpHEMHULBKOT AisvibHOCT abo s iHWAX witeid, we OB A3aHUX 3
ocobueTHM (ciMeHBIM, AOMALITHIM) CIIOKUBAHHSM.

Sxuto y vopmax UK, 'K abo crienianbHuX HOPMATUBHHX aKTax He
ninoBpameni 0coGAMBOCTI THX UM IHIUMX BHAIB NIANPUCMHMILKHX
|0r0BOPIB, /10 HEX 32CTOCOBYIOThCS 3araibHi ONOKEHHs 30608 A3a1BHOTO i
norosipkoro mpasa, 3akpirmeni y LK, TK Ta iHuwmx akrax LUBITLHOTO
KOHONABCTBA. .
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5. (JcOBGAMBOI FOCTPOTH Ta AKTYATHHOCTI ¥ CY4YaCHMX yMOBax
naGyiia npodiema YCYHEHHs AyOatoBaHHs i cynepeyHocTeil y perymoBani
okpemux Buais gorosopis 3a LK, TK. Jlexto sBaac, 1o cyrepeuHocTi Ta
KoNi3ii B TEKCTAX 3a3HAYCHMX KONEKCIB MOKHA BHpillyBaTd K Ha
3aKOHOJABYOMY PiBHI, TAK i 32 JONOMOTOI CYNOBOI MPAKTUKH [5, ¢.7:
OcTadHs TIPONO3ULIA € Jy/Ke CYMHIBHOW, BPaXOBYIOUH HecTablIBHIC T
CymoBoi MpakTukW B OaraTboX, 3/14Ba’T0CA 6, Oe3CHmipHHX IMTAHHAX
3aCTOCYBAHHS UUBLIBHOIO 3aKOHOJABCTBA.

,3riajmKyBaHHs  BHUICBKA3aHMX Ta {HIIMX Hey3romKeHoCTeH |
cynepeusiocteit B LK | TK moxmse 01HUM 3 ABOX msxis: 1) ycyHeHHs
ny6moBanHs i po30bKHOCTCH y 3a3HAUYEHMX KOAEKCaxX y 3aKOHOIaBYOMY
[OPAAKY UUIAXOM BHECEHHA B HUX BIIMOBIAHMX 3MiH 1 AOMOBJIEHOCTEI;
2) ckacyBaHHsi 1'0CNOJApCsKOro KOAEKCY Ta JAONOBHEHHA LuBinbHOTO
KOJEKCY 32 PaXyHOK HasBHOTO B ['K 1MBiIbHO-NPABOBOrO Marepiaty, o He
cynepeunts LK. [IMpore Oinbwi GaxcaHum BUrisaae OpYrud  asx
NONATBILOTO PO3BUTKY UMBLTEHOTO 3aKOHOAABCTBA {6, c.42].
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OOKIIOP JOPUOUNHUX HAVK, OOYEHI,

3a8idysay Kagedpu YusiibHoo npasa i npoyecy

[TpuKapnamceko20 HaYiOHATbHO20 YHIGEPCUMEMY im. B. Cmegpanuxa

NOCEPEJAHUUIBKE NPABOBIAHOIIEHHA AK BU/
NPEACTABHUIBKOIO

Jlas  s'scysaHus  Beiei  pi3HOMaHITHOCT 30008 s3a0bHAX
(IPABOBIIHOCHH OMEBHIHO HECOOXIIHO MPOBECTH iX wiacudikauiio. Lie macrs
MOMIMBICTS BHAUIMTH OCHOBHI PHCH, iCTOTHI O3HAKH, nputaMaHHi Tii uu
it rpymi.  Ockiibku  3000B’A3aHHA € pi3HOBUAOM  LMBLIBHHUX
IIPABOBIZHOCHH, T0 BWHMKAIOTH BOHM HA MUICTABi FOPHAMMHUX ¢axtis,
jsnadedux y cr.dl LusinbHoro koxekcy VYkpaiHH. 3 ypaxyBaHHAM
JA3BAHMX TLACTAB, y CAMOMY 3araibHOMY BUrAdi BC 30008’ A3aTbHI
IIPABOBITHOCHHK MOKHA NOMTMTH HA Ti, gKi BHHHKAIOTB i3 [AOTOBOPY, i
Ipyny  r03aj0roBipHHX  3000B’s3aHb. BupineHHs OKpPeMHX  TUTIB
L000B A3aHb 1a€ MOXIMBICTb rMAOOKOrG iX BHBYCHHS 1 MPABHILHOFO
pudopy Cy&'eKTamu TOTO 4HM (HILOrO [OTOBIPHOTO BHIY. 3ICKHO BiX
notpel Ta iHTepecis, ATA NPaBWIBHOrO PO3TAlIyBAHHA i cucremarusanii
1HOPMAaTUBHOTO Matepiaiy.

[1po edexTyBHE NpaBOBE PEryJMIOBAHHA MOKHA BECTH MOBY JIMILE B
|OMy BUNAJKY, KO HOPMH MpaBa aLEKBaTHO BiAOOPaXAIOTH CyCTLIbHI
BiHOCHHW, fKi BOHM peryitoioTe. Lle o3nauae, e BIIHOCHHH, SIKI MAKOTh
CRisbHI PUCH, MOBMHHI PETYMOBATHCA OAHAKOBHMHM NPaBOBHMH HOPMAMH,
1o X BiAOGPaKAIOTH, @ BIIHOCHHU, WO PI3HATBCA Mik 06010, HEOOXIAHO
pPCLIAMEHTYBATH 3 YPAXYBaHHAM MpHTaMaHHUX M 0co0aUBOCTEH.

Knacubikauiiini  xputepii cucTemMaTH3aWii  MOXYTh  OyTH
naifpi3HOMaHiTHIlMMHU. Y Tiepuly 4epry, B SKOCTi CHCTEMHHAX O3HAK Chiif
PO3TTIAAATH OCOBIMBOCTI CAMHX CYCHLILHMUX BiHOCHH, OCKiIbKM crietudiKy
[PaBOBOTO PETYJOBAHHA OKPEMHX BHIB J0TOBOPIB MOTPIOHO LIYKATH ¥
BAACTHBOCTAX MEBHUX eKOHOMIYHUX sBuLlL. [To-apyre, CUCTEMHAMH MOKYTh
Gyt TineKM Ti ABMINA, AKi € 3HAYMMMMU JULA Npasa. [lepeiik LMX
CHCTEMHUX 03HAK Mac GyTH BIIKPUTMM, OCKLIbKY 10 HUX CJill NPHEHYBATH
(OyIb-SIKY O3HAKY, AKUIO BOHA BIUIHBAC Ha NPABOBE PETYIIOBAHHA.

Cepen pi3HOBHIIB 30008’ 13aJILHHX MPaBOBIAHOCHH, B UUBISTBHOMY
1paBi BUALISIOTH B OKpeMY Ipymny — mpesCTaBHKLLKI TPaBoBinHoCHHA. B
CJIY TIpe/ICTABHHLTBA OJHA 0C00a — NMPE/ICTABHIK — Ha OCHOBI Hasanux i
|IOBHOB@XEHb BUMHAC Bij iMeHI ocobu, AKy NpeCTaBif€, HOPHIAHYIHO
magEMi i OX0 TPeTiX ocif, 1o MOPOmKYIOTh MpaBoBi HACIIKK 1A
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0CO0u, Ky TTPEACTABASIOTh,

ngﬂcrasummxi TPaBOBIIHOCHHYU 3aliMalOTh camoCTiliHe Micue
Cepell UMBINbHAX MpaBoOBiIHOCHH. BOHH HE OMOCEPEAKOBYIOTH CKOHOMIUHI
BiAHOCHHN HI B’C'ramui, ni B jauduaviui. JleAki aBTOpH CYMepewIHBO
BH3HAUAWOTH TM Micue cepes HEMaMHOBKX, & NOTIM pobisth BUCHOBOK 1PO
HAJIEKHICTS BiIHOCHH MPEACTABHHUIITBA 10 opramizauifux’. 3 OCHAHUKOM
Teneupbkoro 1.O. cAil NOrOmMTHCS TilbkW B YaCTHHI BU3HAYEHHS
TpeAcTaRRuLTBa AK 3aco0y 10PHAMHOT TpaHeMicil rmpas Ta 06oB’A3KiB. [
c.5] I:Ipe;.:lCTaBHHl]TBO € crieuiaibHOK OPUAHYHOIO (GopmoIo, fKa 110350.11;!6’:
peanizanilo uyKoi NPaBOCYG'€KTHOCTI MHINAXOM BYMHEHHS AiH iHUIOW
ocoboto. Ilpm LBOMY HOPMATHBHE BW3HAHEHHS TMPaBOCYD’ €KTHOCTI
cxoucn_)yifxoaane uepe3 3ajlydeHHs KIOUOBOT O3HAKH 3000B'I3aJbHOTO
NPABOBIHOMIEHHS, @ CaMe: NPEACTABHUUTBO — L€ MPABOBIAHOMIEHHS, 3a
AKAM 0/1Ha CTOPOHa 30008’ A3aHa ab0 Mac [PaBO BYMHUTH HA KOPHCTH in’mo'f
CTOPOHM TPABOYMH Bif iMeHi Apyroi CTOPOHH, SIKY BOHA NpENCTABAAE
(cT. 237 LIK). Lieit dakt iHOAl nae mincTaBu MiAMIHATH TIPEACTABHHIILKE
MPaBOBIAHOLIEHHA 30008’ s3anbHEM. Oco0auBo e BiaOyBa€TbCA MpH
BUHHMKHEHH] MPEACTABHULTBA 3 0TOBOPY. Jlns Toro, mo6 aii npeacrasuuka
CTBOPIOBAIM 1A iHLIOT 0COOH 1paBoBi HACHIAKH, BIH TNOBUHEH BONOAITH
NOBHOBAKEHHAMH. [TosHOBaXEHHsS CNiJl PO3NIANATH B ABOX aClEKTax: siK
HAsBHICTD 3AKOHHHX MiZCTaR 1A BYMHEHHA Al Bin iMeHi iHmOl ocolu, Tak
i Mexi Takux miit. TIpeACTaBHMUTBO, Ha BiAMiHY Bid 30608’5[3aHHﬂ.'Ma€
3HAUHO BY)KUE KOJIO MiACTA8 BUHUKHEHHS (HaNeBHe HE CTilL BECTH Mosy npo
BUHUKHEHHS NMpeACTABHHULBKOrO NPABOBIAHOMWEHHA B PE3y/bTATi 3aBAaHHS
MalHOBOI WIKOIH). 3a npeacTaBHULBKAM NPaBOBIAHOLICHHAM
YIOBHOB@KEHA CTOpOHA 3000B’a3aHa ab0 Mae NpaBo BYUHATH il
3aKkoHOJaRellb HE HAALIAE 11 MpPaBOM BHUMOTH, SK MH Ue MaeMo Yy
30608’ A3a1bHOMY ~ NPABOBiAHOUICHHI. BiacyTHiCT, Takoro enemeHTa
30608's3MBHOTO  TIPABOBIMILCHHA AK ,fpaBa BUMOrH’ € KIIOUOBHM B
pO3MeKyBaHH MPENCTABHMIILKOTO fPABOBITHOMEHHS i 30008’ I3a/bHOrO.
3a THM IOpHAMYHAM (AKTOM, SKHH JEXWTb B OCHOBI BUHHKHEHH:

5 5y : ;

2 C.cpea TCOPCTHKIB LMBLIRHOIO 1paBa BMCIOBIOBANACA TOMKA 30Dy, MO TPEAMETOM
UMBITBHOrO MpaBa € MaiiHoBi, OCOBHCTI HeMainoBi Ta Oprasizauiiini BiTHOCHHN '( IIu;a
Kpacagunkos O.A.  Crpykrypa  fIpeiMera  IPaKaaHCKO-TPaBOBOTO perv'mlposanmi
COLMATACTHUECKUX  ODUIECTREHHBIX oTHomeHuit. — B K. Teopemqecxuc"npoﬁleml
rpaanckoro npasa. CO.yuensiX Tpysos. Crepanosck, 1970, ¢.20-21). Taka no3uuis 'cmrla
NPHIKHOK 1A FOCTPOL KHTHKH i rpyryBazacs Ha ueGesueii wIarysaHHs 10 npcw;n-\a
PeryToBan THX CyCLIbHIY BLAHOCHN, 9KI TPAAMILIAHO CKAANAIOTH NPEAMET pcuyfuo'sénun
nyG:iuHo-npaBosux ranysell rpasa. (30kpewd, JHB. Coserckoe rpaﬁuancxocd il
4.1.0me.penB A Pacenues. - M.:"HOpuaJiur-pa”, 1986. - C.16) . e
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[IpeACTaBHHLBKOTO NPaBOBITHOWEHH, TpanuLiiino NPHHHATO MOAUIATH
(IPEACTaBHMLITBO Ha JoroBiphe i gosajnoropipue (ske 0asyeThes Ha 3aKOHI,
piiieHHi  CyAy. AIMiHICTPATHBHOMY  &KTI touro). Skue B OCHOBI
IIPeACTABAULIBKOIO [IPaBOBIAHOMICHHA  JEXKUTH  HOPMA 3aKoHYy, TO
MOKIHBICTS HOTO BUHMKHEHHS [OB’S3YETHCA 3 HACTAHHAM TIEBHOTO
jopwiuaHoro daxry (K noii, Tak i npaBoMipHOT ). T BHHUKHCHHS
11032 A0TOBIPHOTO MPEACTABHULBKOTO npasoBiAHOILCHHA 1€ 060B’A3KOBUM €
BUHHEHHS BOJILOBOTO @KTY. JloctaTHiM (axKToM cili BB@KATH HASBHICTH
J103BLIbHOT HOPMHM NpaBa (HaNpUKIa, HAPOMKEHH AUTHHH). Asle IPABO Ha
peanizauio 4yxot npaBocy6’ €KTHOCTI MOXKE rpyHTyBaTHca i Ha JIOTOBOPI.
listbute TOro, GLTBIIA 4aCTHHA NPEACTABHULBKHX [TOBHOBaXEHb BUHUKAIOTH
) J1I0TOBOPY. SKUIO /UIA [103270TOBIPHOTO TPE/ICTABHHKIITBA HOPMA 3aKOHY €
11EpIIOOCHOBOIO, & opuaMHuii GaKT — BTOPUHHHM, TO I8 AOTOBIPHOTO
[IPECTABHHIITBA NTEPBHHHIM € JOMOBJIEHICTh CTOPiH NP0 HOr0 BUHUKHCHH
(tousime — JAOMOBNEHICTh PO BUHMKHCHHA [OBHOBaXeHB). TaKa
OMOBJICHICTh € HiuIM [HUIUM FK JOrOBOPOM ( cT. 626 LIK), AKuii nopoaKye
joGoB’si3anblie  JOTOBIPHE NpaBoBiAHOWEHHA. Yy  MOXKEMO  MH
CTBEp/KYBATH, WO 34 dakToM  yKJaieHHs ~ A0TOBOPY BUHHKAE
10008’ A3aILHE [PENCTABHULIbKE npaBosinHomeHHﬂ. Ha nepuidit morjsn,
rak. TlpoTe, SIKIIO [OBHOBAKEHHA [10320FOBIPHOTO  MPEACTABHALBLKOTO
(IPaBOBIAHOILEHHA BUnNMCAHi B HOPMi 3aKOHY i Y3TOMKYIOTHCA 3 TAKUMU
0f0B’(3KOBUMA  YMOBam#  TIPEACTaBHUUTBA  AK pucTyn  Bin  iMeHi
YIIOBHOBAKYIO4OrO  Ta OG0B I3KOBICTh  BUMHEHHS  YUOBHOBAXKCHHMM
fipasounHis (M2, CT. 237 1K), TO BHKOpPMCTaHHs MPHHUHITY ceofonu
10roBOpY Aa€ JETAIbHY MOMKJIMBICTH CTOpOHaM B MEXax JOTOBIPHOTO
IpABOBITHOIIEHHA BIICTYNATH Bin Takux npurucis. [lpu UbOMy abCcomoTHO
[[PABOMIPHO ~ BHKOPUCTOBYETHCA Taka ,.MIpeICcTaBHULbKA” JI0roBipHa
KOHCTPYKLT, AK HOTOBID AOPYCHHA. ToMmy Caifl TPAITYCTHTH, 110 JOTOBIpHI
JoBHOB@KEHHS Ha Aii B iHTEpecax iHIIMX oci6, B TOMYy uMcHi Ha
\CTAHOBNICHHA, BUHMKHEHHS Ta 3MiHY NpaBOBiAHOCHH, peami3yloThes B
pUMKaX NOCEPeNHHUBKOrO NPABOBiIHOWEHITL. 3gincy, TOCEpeaHMIbKE
[IPABOBIHOWEHHA — L€ JOrOBipHE MPABOBIAHOIUEHHA, B OCHOBi sIKOTO
[0K/1a1eH] TTOBHOBAXKEHHS.

Kpanidikylo4ow  O3HAKOKO Gyas-AKOTO  TOCEPEHULBKOIO
ofop's3aHHs € HaABHicTH B HOTO ocHosi roBHoBakewns. [1in
ONHOBAKEHHIMH CILLL PO3YMITH rniepcoHiikoBany MPaBO3aTHICTh, MO €
i anicTIo TIPaBOM MK NEBHMMH cy6'exramu. [1OBHOBAKEHHA TiIbKA
WEATYC  HA  MOXNMBICTh  BYMHCHHA FOPUIITHO  3HAYUMHX Al yepes
ipeicrapHuka. BoHo Hepes MpHIMY 06 exTHBHOTO mpaBa Habysae GOpMH

[PARORIAHOLIEHES, CTEMEHTAaMH AKOTO € Cy6 eKTHBHI Npasa Ta 0008’ A3KH.
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